ABANDONMENT. 
HOMESTEAD. 
LAND. 
LOCATION. 


ABATEMENT. 

A suit instituted in a State court against a debtor, and in which 
service has been obtained, does not necessarily abate for want of 
jurisdiction in the State court, when the debtor is afterwards ad- 
judged a bankrupt on a petition filed after the jurisdiction of the 
State court attached. Nor, under such circumstances, will the suit 
necessarily abate on the proving up of the claim by the creditor, or 
by his discharge in bankruptey. Coffee v. Ball, 16. 


ACCEPTOR. 
BILLS OF EXCHANGE. 


ADDITIONAL SECURITY. 

VENDOR'S LIEN. 

Where the documents evidencing a sale of lands show that a lien 
for the purchase-money is reserved on the land sold, and that addi- 
tional security, in form of a trust deed for other lands, was to be 
given, the taking of such security does not affect the lien expressed 
as reserved upon the land. ‘To such express lien, the rules of equity 
touching the vendor’s lien do not apply. Price v. Lauve, 74. 


ADMINISTRATION, 

PROBATE MATTERS. 

1. A volunteer in the Texas army, from Louisiana, was killed at 
Goliad, in 1836. In 1838, application for letters of administration 
were applied for and granted, in Harrisburg county, but letters 
never issued to the applicant. October 14, 1850, D applied for let- 
ters of administration in the same county, but showing no special 
reason for administration, it not appearing that the deceased had 
a domicil nor any property in the county. Administration was 
granted, and a headright land certificate for one-third league was 
sold. Ina suit by a holder under such sale against the heirs of the 
intestate: Held— 

s 1. Inthe absence of special reason calling for administration 

at the time, the court had no authority to grant administration. 
(781) 
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ADMINISTRATION—continued. 


2. It will be presumed, without clear proof to the contrary, 
that no debts existed against the estate in 1850, when letters of 
administration were sought. 

3. The county of the death of the intestate had jurisdiction 
over the estate, in the absence of domicil or of property else- 
where. 

4. Costs of an ineffectual effort to obtain letters of admin- 
istration do not constitute a charge against the estate as a debt, ' 
but are chargeable against the applicant. Duncan vy. Veal. 603. 

2. See record of which the court say that the administration was 
evidently not for the benefit of those interested in the estate, but 
for those to be benefited by the costs of administration, or by pur- 
chasing property under sales made by it. 7d. 

3. Neither costs of an ineffectual effort to obtain letters of admin- 
istration, nor costs accruing in an administration granted, without 
existence of other debts, will form a basis for an administration. Jd. 

4. A sale by an administrator of a tract of land for the purpose 
of paying the expense of locating lands of the estate, the expenses 
being considered as one-third in value of the land so located, is not 
void, in a collateral attack, as a mode of making partition of the land, 
and giving the locator his one-third interest. Casseday v. Norris, 
613. 

5. From an order in the records of the County Court purporting 
to have been made in an estate, certified to be from such records, it 
will be presumed that the estate was open, and that the order was 
made in the regular course of proceeding in said estate. Guilford 
v. Love, 715. 

6. An order was had in 1849. A subsequent order was had in 
1870, on a reopening of the estate : Held, The excuse for reopening 
estate for purpose of completing a partition was not sufficient, that 
being the only purpose shown. Id. 


ADVANCING CASES. 


RULES. 


AFFIDAVIT OF INABILITY TO GIVE APPEAL BOND. 





An affidavit by appellants, that they were ‘‘too poor to give the 
appeal bond required by the statute, conditioned for the prosecution 
of the appeal with effect, and performing the judgment, sentence, 
or decree of the Supreme Court in case the decision of said court 
should be against the appellants, or to give security for the costs 
and damages of the appeal, as was required by the statute on motion 
to dismiss: Held, Not a compliance with the statute (Paschal’s 
Dig., art. 6180) allowing appeals, upon affidavit by appellant that he 
is ‘unable to give bond and security for costs, as may be required 
by law.”* Ewell v. Anderson, 697. 











AGENT. 














NEGLIGENCE. 


AMENDMENT. 


PLEADING. 


1. In trespass to try title, a plaintiff setting up a chain of title to 
the Jand sued for in his original petition, may, by amendment, de- 
scribe a tract of different location, and by other chain of title; and 
such amendment relieves the plaintiff from the allegations in his 
original petition as to his title; and he may support his title to the 
land described by any competent testimony. 

2. An amendment made several terms after service of citation, 
setting up new boundaries to the land sued for, and requiring differ- 
ent evidence to rebut it, is, as to the defense, material; and it being 
made in absence of the defendant or of his attorney, and on the day 
of the trial, is ground for new trial. ; 

3. An original petition was in the usual form of trespass to try 
title. After several terms, plaintiffs, by amendment, made addi- 
tional parties plaintiffs, and claimed to be tenants in common with 
defendants, and asked partition. 
and claimed as heirs, the defendants having bought of parties recog- 
The amendment being filed when the case was 
ealled for trial: Held, A sufficient ground for continuance as sur- 
prise; but no error was committed by the court in refusing to post- 
pone the case to a future day of the term, it not appearing that 
defendants would have been better prepared than when the case 


nized as co-heirs. 


was ecalled. 


4. A judgment rendered for plaintiff upon a new cause of action 
set up by amendment in a publication suit, and of which amend- 
ment defendants have had no notice, will be reversed on writ of 


Johns v. Northcutt, 444. 


error. Pendleton y. Colville, 525. 


5. Such error is fundamental, and will be noticed, although not 


assigned as error. Id. 


6. See case of an amendment held to set up a new cause of action, 


and requiring notice thereof to defeudants. Jd. 


7. After an attachment has been quashed for irregularity in its 
issuance, it is not error for the court to set aside the order quash- 
ing the writ, and to permit it to be amended by attaching thereto 
the proper seal of the court; nor to order that papers on which the 
attachment was issued, and which were properly filed, be indorsed 
nune pro tunc, so as to correspond with the actual filing by the 
plaintiff in attachment. 


ANCIENT DOCUMENT. 

1. A title bond thirty years old, produced from the proper cus- 
tody, without apparent alteration, shown to have been in the pos- 
session of the obligee within a few months of its date, recorded soon 
after its date in the proper county, acted upon and possession of the 


Whittenberg v. Lloyd, 633. 


Hunter v. Morse, 219. 


Cowan v. Williams, 380. 


The plaintiffs were numerous, 
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ANCIENT DOCUMENT—continued. 
land taken and held by the obligee for more than twenty years, was 
admissible in evidence without further testimony. Gainer vy. Cotton, 
101, 

2. A title bond purporting to have been signed by the husband 
and wife, and admitted in evidence on proof of the signatures of 
the subscribing witnesses thereto, aud admitted as an ancient docu- 
ment, was attacked by testimony tending to prove that the wife’s 
name was a forgery,—goes to the jury with the testimony as to the 
forgery of the wife’s name, as evidence upon the question of genuine- 
ness of that of the husband; the husband having had the right to 
dispose of the land without being joined by the wife. Id. 

3. When written instruments are thirty years old, and have been 
found where they reasonably would be sought for, are on their face 
free from suspicion, and have been acted upon contemporaneously, 
or soon after their apparent date, they are admissible without fur- 
ther proof of genuineness or of execution. Williams y. Conger, 
582. 

4. A power of attorney, with power of substitution, was used in 
obtaining a final title to an eleven-league grant ; the paper was found 
about forty years thereafter among the papers left by the deceased 
substituted agent : Held, That such place was a reasonable and prob- 
able place of inquiry for it, which was suflicient. Jd. 

5. Faets which may east suspicion on such document, introduced 
by the adversary, go to the jury with the paper to be considered ; 
not as a reason for rejection of the writing as testimony. Jd. 

6. See facts held sufficient evidence of an ancient instrument, 
having been acted upon soon after its apparent date. Td. 

7. See corroborative facts held sufficient evidence of an ancient 
document being acted upon, but of which the court say: ‘* We could 
hardly hesitate to say that they were not fully sufficient to warrant 
the jury in finding they conclusively proved its due execution asa 
question of fact after it was admitted.’? Id. 





APPEAL. 

PRACTICE IN SUPREME COURT. 

COURT OF APPEALS. 

An affidavit by appellants, that they were ‘*too poor to give 
the appeal bond required by the statute, conditioned for the pros- 
ecution of the appeal with effect, and performing the judgment, 
sentence, or decree of the Supreme Court in case the decision of 
said court should be against the appellants, or to give security for 

the costs and damages of the appeal, as was required by the statute 
on motion to dismiss :** Held, Not a compliance with the statute 
(Paschal’s Dig., art. 6180) allowing.appeals, upon affidavit by appel- 
Jant that he is **unable to give bond and security for costs, as may 
be required by law.”? Ewell vy. Anderson, 697. 
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APPEAL BOND. 

Where an injunction is dissolved, bill dismissed, and costs ad- 
judged against plaintiff and sureties on the injunction bond, such 
sureties cannot become sureties on the appeal bond of their prin- 
cipal. Daniels vy. Larendon, 216. 


ARCHIVES. 

The original of an act of sale between parties, made before a 
judge of the first instance October 15, 1835, became, by act of 
December 20, 1836, (Hart. Dig., 260,) organizing County Courts, an 
archive in the said courts, and of which certified copies may be had 
and used. Cowan y. Williams, 380. 


ASSESSMENT OF TOWN LOTS. 

The lots into which town or city blocks are subdivided, are gen- 
erally regarded as separate and distinet tracts or parcels of land, 
as much so as separate and distinet though adjoining surveys or 
grants in the country; and each lot should be separately assessed. 
The State v. Baker, 763. 


ATTACHMENT. : 

After an attachment has been quashed for irregularity in its 
issuance, it is noterror for the court to set aside the order quashing 
the writ, and to permit it to be amended by attaching thereto the 
proper seal of the court; nor to order that papers on which the 
attachment was issued, and which were properly filed, be indorsed 
aune pro tune, so as to correspond with the actual filing by the 
plaintiff in attachment. Whittenberg v. Lloyd, 633. 


ATTORNEY'S FEES. 

1. In cases where counsel fees may be considered in estimating 
damages, reasonable eash fees and expenses alone can be allowed. 
Railway Co. v. Oram, 341. 

2. Where the only testimony touching the amount of counsel fees 

Was that contingent fees of one-half the amount recovered were 
usually contracted for, it was error to submit to the jury counsel 
fees as a matter to consider in finding the amount of damages. Jd. 


AUDITOR. 

It was improper for the court to appoint an auditor to retax costs 
in an injunction suit to restrain the collection of costs alleged to 
have been improperly taxed. It was the duty of the court on mo- 
tion to retax the costs. Lockart y. Stuckler, 765. 


BAIL BOND. 

It has been held by this court that appeals in forfeited bail-bond 
cases are to be taken to the Court of Appeals, and not to the 
Supreme Court. Aber y. Warden, 377. 

50 
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BANKRUPTCY. 

1. A suit instituted in a State court against a debtor, and in 
which service has been obtained, does not necessarily abate for 
want of jurisdiction in the State court, when the debtor is after- 
wards adjudged a bankrupt on a petition filed after the jurisdiction 
of the State court attached. Nor, under such circumstances, ‘will 
the suit necessarily abate on the proving up of the claim by the 
creditor, or by his discharge in bankruptey. Coffee v. Ball, 16. 

2. A State court in which a suit is brought will take no notice of 
proceedings in bankruptcy in a Federal court, unless it is presented 
in such way as to invoke judicial action. Jd. 

3. One against whom a judgment by default has been rendered 
in a State court, after his discharge in bankruptey, and in a suit 
instituted before proceedings in bankruptcy were begun, cannot ob- 
tain relief against the judgment in a subsequent proceeding, unless 
he alleges and proves some valid defense, legal or equitable, and 
shows that there was some mistake, accident, trust, or fraud, by 
which he was prevented from making his defense at the proper 
time. Id. 

4. The State courts have jurisdiction, after a bankrupt’s dis- 
charge, to enforce a vendor’s lien upon land sold by the bankrupt 
before the proceedings in bankruptey began, and against a pur- 
chaser with notice. Jackson vy. Elliott, 62. 

5. D sold to Ja tract of land, which J afterwards sold to C. 
In J’s deed, the existence of unpaid purchase-money notes, pay- 
able to bearer, was disclosed. Afterwards, in 1866, D began suit 
against J and C, to recover on the notes and foreclose the lien. 
During the pendency of this suit, in 1868, J was adjudged a bank- 
rupt, and received his discharge in July, 1869. In December, 
1869, the bankruptcy of D was suggested, and a new party (E) was 
permitted to make himself a party plaintiff in 1871, who claimed 
the ownership of the notes prior to D’s bankruptey, and that they 
were not scheduled in D’s assets. The assignee of D was after- 
wards made a party plaintiff. The suit was dismissed as fo J on 
his plea of bankruptcy, and afterwards, in 1872, dismissed entirely, 
‘without prejudice,’? at plaintiff's costs. In November, 1873. 
another suit was brought on the notes by E, against J and C, and 
to subject the land to their payment : Held— 

1. The defense that the notes did not belong to E, but to D’s 
assignee in bankruptey, cannot avail C, they being payable to 
bearer, and they not being shown to have been returned as 
assets of D, and the assignee not being a party to the suit. 

2. The defense of res judicata cannot avail, the former suit 

having been dismissed as to J on his plea of bankruptcy, and 
as to C ** without prejudice.’’ Id. 


BILLS OF EXCHANGE. 


1. An acceptor of bill drawn by the purchaser of machinery can- 
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BILLS OF EXCHANGE—continued. 





not, by paying the bill before maturity, change the relations of the 
original parties to it and to each other, and thus cut off the drawer 
from the defense of failure of consideration, from defects in the ma- 
chinery so purchased, Stark v. Alford, 260. 

2. The acceptor paying before maturity is not a holder for value 
of the paper, as against the drawer. Jd. 

3. The liability of the acceptor is to pay according to the terms 
of the contract. His remedy, as against the drawer, then, is for 
money had and received by him, of which the bill is the evidence. 
Id. 

4. An acceptor, even though he may have been surety for the 
drawer to the payee for machinery purchased by the drawer, in pay- 
ing before maturity is subject to any defense which eould be made 
by the maker, if sued by the payee. Jd. 


BONA-FIDE PURCHASER. 


A decree rendered closing an administration, and directing that 
all the property of the estate be delivered to parties named as heirs, 
in a suit by other heirs: Held, That such decree, acting upon the 
interest of heirs not having notice, those taking under it had no 
legal or equitable title to the interest of those not having notice of 
such proceedings; and as to them and their interest, purchasers 
from those taking under such judgment could uot be bona-fide pur- 
chasers. Johns v. Northeutt, 444. 


BOUNDARIES. 


1. The declarations of a deceased grantee of a tract of land as to 
the boundaries of subdivisions of the tract sold by him, in regard 
to which he is not interested, are competent. Hurt y. Evans, 311. 

2. The declarations of a deceased owner of a tract of land as to 
corners of the tract of which he was in possession at the time they 
were made, are admissible in a contest as to the location of such 
corners and lines. Jd, 

3. Declarations after suit, and by a party never having been in- 
terested in the lands, are not competent testimony to prove the 
location of division lines. Jd. 


BRIEFS. 


RULES. 

Suggested by the court, that, in motions for rehearing, it will 
ordinarily be sufficient to point out in such motion briefly some 
mistake, or misconception of law or fact, into which the court ‘has 
fallen, as exhibited in the opinion, with such reference to the record 


or to authorities as will call it to the attention of the court. Hurt v. 


Evans, 311. 


CALL OF CASES FOR TRIAL. 


1. Although it be error to enforce the trial of a case, save when 
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CALL OF CASES FOR TRIAL—continued. 


called regularly in its order on the docket, yet it is not ground for 
reversal, unless it is apparent that the case was not tried in its 
regular order, but was in fact tried at another time, and that such 
action of the court was at the time excepted to. Price v. Lauve, 
74. 

2. Exceptions to the action of the court (as setting a case for a 
future day of the term) must be taken at the time of such act of 
the court, and the exception noted. ‘The bill of exceptions so taken 
and noted may be, by consent of the court, drawn up and signed 
at any time during the term. Jd. 


CARE, ORDINARY. 





DILIGENCE. 

NEGLIGENCE. 

1. It is the duty of the master to furnish and maintain imple- 
ments and machinery reasonably suitable to perform the work which 
the servant is required to do in the discharge of his duty under 
his employment. ‘The degree of care and diligenee with which this 
should be done, should be proportioned to the amount of hazard 
which may reasonably be anticipated as consequent upon its neglect, 
considering the work to be performed. Railway Co. v. Doyle, 190, 

2. When the servant accepts service upon being furnished with 
machinery capable of doing the work required of him, which is 
ostensibly defective in some particular, by which it is obviously 
more dangerous than if it were complete and fully suitable, the serv- 
ant has assumed the increased risk which may reasonably be antici- 
pated from the defect, and no more ; and if the defect rendered its 
use more hazardous than could reasonably have been discoverable 
by the use of ordinary care, then the master may be in default in 
the discharge of his duty, and may be liable for the injury produced 
by said defect in a manner not anticipated. Jd. 

3. A section hand of a railway company, while operating a hand- 
car, worked at the handle to a crank, which was an octagonal-shaped 
piece of metal, and was not furnished with a shield of wood, as is 
usual, within which the handle could revolve, to save his hand he 
used a glove, which was caught by the handle while working the 
car, and his thumb was torn off in consequence. In an action 
against the road: Held, That plaintiff, to recover, should allege and 
prove that the use of the glove was reasonable and proper to save 
his hand while grasping the handle, and that the danger in other 
respects, from the structure of the handle, (of which he was ignor- 
ant,) was not apparent with ordinary care and attention, and that 
thereby he was injured. Id. 

4, It is the duty of a railroad company to use ordinary care to 
provide such cars, road-beds, tanks, &c., as are reasonably safe. A 
failure to do this, is negligence chargeable to the company; and it is 
responsible in damages to an employé for an injury resulting, with- 
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CARE, ORDINAR Y—continued. 











out his negligence, from a tank, or other appendage of the road, so 
negligently constructed as to subject the employé to unnecessary 
and extraordinary danger which he could not reasonably auticipate 
or know, and of which he was in fact not informed. Railway Co. 
v. Oram, 341. 

5. Inasuit aguinst a railroad company for damages, it was correct, 
after charging the jury that plaintiff could not recover if there was 
negligence both on the part of the plaintiff and of the railroad com- 
pany, to further charge: ** It is not the least degree of fault on the 
part of plaintiff that will prevent him from a recovery ; but it must 
be such a degree as to amount to a want of ordinary or reasonable 
care on his part, under the circumstances, at the time of the injury.” 
Railway Co. y. Gorbett, 573. 

6. Comparative negligence is not allowable ; and the greatest de- 
gree of care and prudence is required of railways as carriers of pas- 
sengers. Id. 


CASES APPROVED. 
1. The Houston and Texas Central Railway Co. v. Bradley, 44 
Tex., 171. H. and T. C. R. R. Co. y. Moore, 31. 

2. Elliott v. Boothe, 44 Tex., 180; Peters v. Clements, 46 Tex., 
143. approved. Jackson vy. Elliott, 62. 

3. Edwards v. James, 7 ‘Tex., 372; and Beaty v. Whitaker, 23 
Tex., 526. Gainer vy. Cotton, 101. 

4. Carlin v. Hudson, 12 Tex., 202, approved. Ferguson v. Hev- 
ring, 126, 

5. Labadie v. Dean, 47 Tex., 90, approved. Daniels vy. Larendon, 
216. 

6. As to admissibility of declarations of deceased persons touching 
boundaries, see Stroud v. Springtield, 28 Tex., 626, and Hurt ¢. 
Evans, 34 Tex., 111. Hurt v. Evans, 311. 

7. Edmonson v. Blessing, 42 ‘Tex., 596, approved. Blessing vy. 
Edmonson, 333. 

8. Jones v. Barnett, 30 'lex., 637. McKinney vy. Abbott, 371. 

9. Hirshfield v. Davis, 43 Tex., 161, approved. Hardin v. Smith, 
420, 

10. Hubbard v. Horne, 24 Tex., 270, approved. Heard v. North- 
ington, 439. 

11. Black v. Epperson, 49 'Tex., 163; Jordan v. Corley, 42 Tex.. 
286; and Ayers v. Waul, 44 ‘Tex., 549, approved. Sampson y. Wyett, 
627. ‘ 

12. Gordon v. The State, 43 'Tex., 339, approved and followed. 
Trigg v. The State, 643. 

13. Fisk v, Flores, 43 Tex., 349, approved. Ames v. Hubby, 705. 

14. Alexander v. Maverick, 18 Tex., 179, discussed and approved. 
Guilford vy. Love, 715. 

15. Clegg v. ‘The State, 42 Tex., 605, approved. The State y. 
Baker, 763. 
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CASES LIMITED. 
1. Dunlap v. Wright, 11 Tex., 604; Baker v. Ramey, 27 Tex., 59. 
Pitschki vy. Anderson, 1. 
2. This ease distinguished from -the case of City of Marshall r. 
Snediker, 25 'T'ex., 460. Galveston Co. v. Gorham, 279. 


CASES ‘OVERRULED. 
1. Honey v. Clark, 37 Tex., 705. overruled. Oldham v. McIver, 


556. 
2. Scogin v. Perry, 32 Tex., 21. Sampson v. Wyett, 627. 
3. Cases prior to Alexander v. Maverick, and differing from it as 


to the character and extent of the jurisdiction of Probate Courts, 
expressly declared as not authoritative. Guilford vy. Love, 715. 


CERTIORARI. 

1. In an injunetion suit brougnt oy tenants holding the home- 
stead under a lease from the administrator, and against parties to 
whom, as widow and children of the deceased, the homestead and 
exempt property had been set apart by the Probate Court, a decree 
Was rendered upon the rent contract, and the order of the County 
Court setting apart the homestead, and the further finding of the 
jury as to the rental value of the homestead during the term, direct- 
ing that at the expiration of the lease the homestead should be 
turned over to the so-ealled widow and children: Held, That such 
decree could not be pleaded in bar in an appeal from the original 
order of the Probate Court, setting aside the homestead, taken by 
‘certiorari to the District Court. Oldham y. McIver, 556. 

2. In such injunction suit, the matter in issue, was whether or 
not the order of the County Court was in foree. The matter in 
issue in the appeal, is whether it should remain in force upon a 
revision of it by the District Court. acting in the nature of an 
appellate tribunal, to try its validity in a trial de novo. Id. 

3. Where it is doubtful, from the face of the record of the plead- 
ings and judgment in the judgment interposed, what was the 
true issue, it is competent to resort to evidence aliunde to ascertain 
it. Id. 

4, The order setting apart the homestead and exempted prop- 
erty having: been taken for revision to the District Court, and hay- 
ing been continued for several terms, the administrator amended and 
asked judgment for the recovery of the said property and the value 
of its use, &c.; and no exception having been taken to the amend- 
ment below: Held, While such amendment and action upon it were 
irregular, it is not ground for reversal. /d, 


CHARGE OF COURT. 

PRACTICE. 

1. In asuit involving the existence of nomesiead rights, the court 
was asked to instruct the jury. in effect that if the wife abandoned 
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CHARGE OF COURT—continued. 





the husband voluntarily, left the State, and remained in another 
State with intention not to return, the husband might readopt a 
homestead without investing the wife with homestead rights; which 
was refused: J7eld, That there was no error, the evidence showing 
that the separation was a matter of mutual agreement. Blessing v. 
Edmonson, 333. 

2. Where possession is admitted by the defense in an action of 
trespass to try title, it is not necessary to instruet the jury upon that 
subject; but in such case a charge formally instructing the jury 
that the defendants must be shown to have been upon the land 
when suit was brought, is no ground for reversal, Williams vy. 
Conger, 582. 

3. Where limitation is pleaded as a defense, and no testimony 
supporting the plea adduced, it is not necessary to instruct upon 
the plea; but plaintiff cannot complain if instructions are given 
which are’ not incorrect or inapplicable to the facts, when there is 
nothing in the reeord showing that the plaiutiff suffered any in- 
justice by that part of the charge. Jd. 


CITATION IN ERROR. 





1. When the petition for a writ of error omits to state the resi- 
dence of a defendant in error, the clerk, in issuing the citation in 
error, may direct it to the sheriff of the county in which the orig- 
inal petition states that the party resides. Lubbock y. Cook, 96. 

2. When time is to be computed from or after a certain day from 
an act done, the day on which the act is done is to be excluded in 
the computation. Jd. 

3. In computing the two years within which a writ of error may 
be taken, the day of the rendition of the judgment is excluded. 
Id. 

4. The plaintiff in error is held to reasonable diligence in causing 
the writ of error to be issued and served. If, for want of diligence, 
a term is missed, the writ of error brought to the succeeding term 
will be dismissed. Thompson v. Rice, 769. 

5. Judgment was rendered February 5, 1875; petition and error 
bond filed January 24, 1877; citation in error was issued and served 
March 29, 1877, less than twenty days before the first day of the 
assignment embracing the county where the judgment was ren- 
dered; the transeript was filed at the term thereafter: //eld, That 
as by the negligence of the plaintiff in error a term was lost, a 
motion to dismiss should prevail. Jd. 

6. Discussion as to diligence required of plaintiff in error to have 
citation in error served. Overton v. Terry, 773. 

7. A motion to dismiss for defective citation in error is a waiver 
of delay in its issuance, as reason for dismissing the case when the 
defective citation has been corrected. Jd. 
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CLAIM BOND. 

TRIAL OF RIGHT OF PROPERTY. 

Sureties may within one year from the date a claim bond has been 
declared forfeited, institute proceedings to set it aside, so as to pre- 
vent it from having the effect of a judgment. (Paschal’s Dig., 
4625.) Chrisman v. Grayham, 491. 


COLLATERAL PROCEEDINGS. 
JUDGMENT. 
JURISDICTION. 
PROBATE MATTERS. 


COMMISSIONER OF LAND OFFICE. 

EVIDENCE, 19. 

In the absence of statute regulations, rules prescribed by the 
Commissioner of the Land Office, and by which claimants are guid- 
ed in obtaining patents, are entitled to the highest consideration,— 
if, indeed, they are not to have conclusive effect. Johnson vy. Eld- 
ridge, 507. 


COMMUNITY PROPERTY. 

1. That at the marriage the husband had much money, and the 
wife nothing ; that during the marriage relation the parties decreased 
in fortune, making nothing,—without explicitly tracing the purchase- 
money or consideration to the separate property of the husband, 
will not rebut the statutory presumption, that property purchased 
during the marriage is community property. Schmeltz v. Garey, 49. 

2. ‘The purchaser from the husband of land acquired during mar- 
riage, the deed to which is made to the wife, is not thereby put upon 
inquiry as to any equity she might have in respect to it, but is pro- 
tected, if he buys in ignorance of her claim to it as separate prop- 
erty. The rule is otherwise, if the recitals in the deed show that 
the consideration paid was the wife’s separate estate, or that the 
purchase was designed for her separate benefit. irk y. Naviga- 
tion Co., 213. ; 


COMPUTATION OF TIME. 
CITATION IN ERROR. 


CONDITIONAL SALE. 
Sale was made of land under a trust deed executed by husband 

and wife. The purchaser, after the sale, executed to the makers of 

the trust deed an instrument promising to reconvey said land to 
them on their payment to him of a sum and at a time named,—the 
instrument providing that on failure to pay by the time named, the 
obligation should be void. Payment was not made. The purchaser 
sold his right to plaintiff, who brought suit against lessees of the 
makers of the trust deed for possession of the land: Held— 
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CONDITIONAL SALE—continued. 





1. Parol testimony was admissible to show the real intent of 
the parties to the defeasance, 

2. It was error in the court below to exclude testimony offered 
to explain the defeasance. 

3. Error in the court below to hold that the defeasance need- 
ed no explanation, and was evidence of a trust or mortgage. 

4, See an instrument susceptible of explanation to be either a 
mortgage or conditional sale. Walker vy. McDonald, 458. 


CONSTITUTIONAL LAW. 





1. The occupation tax imposed upon wholesale merchants by the 
act of 1873 was valid, and not in conflict with the Constitution of 
the United States. Galveston Co. v. Gorham, 279. 

2. Section 24 of article 5 of the Constitution of 1876, was made in 
aid of, and to keep in order, the political organization of the State 
government, by a summary mode of removing county officers, and 
not until lately adopted in reference tothem. Trigg v. The State, 
645. 

3. It declares ‘‘ official misconduct, habitual drunkenness,”’ &e., to 
be a disqualification from holding such offices, and points out a sum- 
mary mode of determining that fact, and of executing the declared 
consequence of removal by the district judge, ‘* upon the cause there- 
for being set forth in writing, and the finding its truth by ajury.”’ Id. 

4. Officers named in said section 24 of article 5 take their offices 
subject to the limitation, as to duration of office, expressed therein : 
eause of removal being set forth, and the mode of ascertainment 
being prescribed. Id. 

5. The Constitution of 1876, in section 24 of article 5, in adopt- 
ing the provision of former Constitutions for removals by the dis- 
trict judge, and extending the same to other officers, is considered 
to have adopted the judicial construction put upon the powers of the 
district judge, and may be regarded as an authoritative adoption of 
the summary remedy as it has been previously construed and acted 
on by the Supreme Court in Gordon v. The State, 43 Tex., 338, and 
cases there discussed. Jd. 

6. Legislative action was not necessary to render operative the 
right to remove county attorneys, &c., by the district judge, upon 
the causes stated and in the mode prescribed. Jd. 

7. Under section 24 of article 5 of the Constitution of 1876, the 
leave and sanction of the District Court affirmatively given to pro- 
ceedings by a relator, are necessary to their validity ; and upon the 
District Court dismissing a petition filed for that purpose, such ac- 
tion will not be revised on appeal. Smith v. Brennan, 681. 


CONSTRUCTION, 





STATUTES CONSTRUED. 
Where there are other words in an insurance policy to identify 
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CONSTRUCTION—continued. 


the building which contained the property insured, the terms * oc- 
cupied as a store-house** have been held to express a fact relating 
to the risk, and cannot be regarded as employed for any other 
purpose, and implied that the house was not occupied for any other 
purpose than that thus stated. Texas Banking and Insurance Co. v. 
Stone, 4. 


CONSTRUCTION OF STATUTES. 


1. Only one suit can be brought under the statute for the act 
eausing the death, &e. Such suit, whether brought by one or all 
of the parties to whoi suit is allowed, is for the benefit of all the 
parties entitled to share in the damages. Suecessive suits are nega- 
tived. H. and. T. C. R. R. Co. v. Moore, 31. 

2. The act of February 5, 1850, ‘* to prevent locations in the colo- 
nies of Austin, De Witt, and De Leon,” and prohibiting the issuance 
of a patent on any locations thereafter made in said colonies, ** upon 
any land heretofore titled or surveyed,” (Paschal’s Dig., 809,) and 
the act of August 27, 1856, **to quiet land titles,’’ and ratifying and 
contirming ‘‘the headrights, augmentations, and special titles to 
the colonists in the colonies of Austin and De Witt,’’ (Acts of 1856, 
p. 59, Gen. Laws, adjourned session,) in their terms covered the 
defects, if any, in the title of Spear to the Brooks league; there 
being no evidence of any intent other than the plain and ordinary 
sense of the terms of said acts. Summers v. Davis, 541. 

3. Actual settlers and occupants have always been favored by our 
laws ; and the act of August 27, 1856, ratifying certain classes of 
grants, including headrights, and releasing all conditions attached 
thereto, shows that it was not the policy of our laws to enforce for- 
feitures in such cases. Id. 


CONTINGENT FEES. 


ATTORNEY’S FEES. 


CONTINUANCE. 


1. An affidavit for continuance, showing sufficient reasons for 
want of diligence on first application for continuance, yet showing 
that the testimony is immaterial to the issues made by the pleading, 
may properly be overruled. Price v. Lauve, 74. 

2. Such resolutions touching the disposition of cases invoked in an 
application for continuance, and not as a written agreement filed in 
the case, will not be enforced. Id, 


CONTRACT. 





ILLEGAL CONTRACT. PART PERFORMANCE. 
PAROL CONTRACT FOR SALE VENDOR AND VENDEE, 
OF LAND. 
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CONTRACT FOR HIRE. 


MEASURE OF DAMAGES. 
PART PERFORMANCE. 


CON TRIBUTORY NEGLIGENCE. 





DILIGENCE. 

NEGLIGENCE. 

1. Ina suit against a railroad company for damages, it was cor- 
rect, after charging the jury that plaintiff could not recover if there 
was negligence both on the part of the plaintiff and of the railroad 
company, to further charge: ** It is not the least degree of fault on 
the part of plaintiff that will prevent him from a recovery ; but it 
must be such a degree as to amount to a want of ordinary or reason- 
able care on his part, under the circumstances, at the time of the 
injury.” Railway Co. v. Gorbett, 573. 

2. Comparative negligence is not allowable; and the greatest 
degree of care and prudence is required of railways as carriers of 
passengers. Id, 


CORPORATION, 


1. A judgment for a specific amount against a stockholder in an 
incorporated company, the charter of which renders the stockholders 
liable to the extent of their stock, cannot be maintained, in the ab- 
sence of an averment in the petition setting forth the amount of stock 
subscribed for by such stockholder. Walker vy. Lewis, 123. 

2. A stockholder in a corporation is not personally liable to ecred- 
itors thereof, unless it be by virtue of some provision of the charter 
or of the general statutory law. If he has not paid for the stock sub- 
scribed, the sum remaining unpaid may be reached by a creditor of 
the corporation. Id. 


CONVEYANCE OF LAND. 





VENDOR AND VENDEE. 

1. A partition made by the owners of a tract of land among them- 
selves, in writing, accompanied by a map showing the subdivisions 
of the land, and the parts allotted to each, signed and placed on 
record, evidences a transfer of any right held by those joining in 
the partition, in that part allotted to one of the parties: each holds 
in his part such title as he and those joining in the partition could 
give: Hunter v. Morse, 219. 

2. The owner of an unsold balance in a league of land, (having 
sold off several tracts.) made a deed **for all and singular a certain 
piece or parcel of land containing 1,000 acres, situated and described 
as follows: In Harris county, and on Buffalo bayou, adjoining the 
city of Houston, being the undivided part of the league granted to 
Allen C. Reynolds:*’ Held, That by such conveyance the unsold 
balance of the league passed, although in excess of 1,000 acres, as 
against a subsequent vendee of the maker of such deed. Jd. 
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COSTS. 


1. An injunction suit, by a defendant in execution, brought 
against the district clerk and the plaintiff to restrain the collection 
of an execution for costs, on the alleged illegality of some of the 
items in the bill of costs, is in effect but a motion to retax the costs, 
and should be treated on the hearing as such. Lockart vy. Stuck- 
ler, 765. 

2. It was improper to enjoin items in such costs bill against which 
there was no complaint. Jd. 

3. It was improper in such case for the court to appoint an au- 
ditor to retax the costs. It was the duty of the court, on motion, to 
retax the costs. Id. 

4. It was error to render judgment, dn the dissolution of such 
injunction, for damages. Id. 

5. So, also, it was error to render judgment for interest. Costs do 
not bear interest, and the judgment dissolving the injunction does 
not alter the relation of the parties. Id. 


COUNTY, ORGANIZATION OF. 


ORDINANCES OF CONSTITUTIONAL CONVENTION. 


COUNTY ATTORNEY. 


CONSTITUTIONAL LAW. 


COUNTY JUDGE. 


CONSTITUTIONAL LAW. 


COUNTY-SEAT. 





COURT-HOUSE. 

1. Where the owner of land lays out and establishes a town, ex- 
hibits a map with streets and public squares, and sells the lots with 
reference to such map, the purchasers acquire, as appurtenant to 
their lots, all rights, privileges, easements, and servitudes repre- 
sented by such map to belong to them, or to their owners. Lamar 
Co. v. Clements, 347. 

2. The sale and conveyance of lots according to such map, implies 
a grant or covenant, for the benefit of the owners of the lots, that 
the streets and other public places represented by the map shall 
never be appropriated by the owner to a use inconsistent with that 
represented by the map, on faith of which the lots are sold. Id. 

3. In such case, the real intent of the owner in making such Godt 
cation cannot control the effect of such acts. Id. 

4. Nor in such case was it requisite to establish a dedication, 
that the owner should entirely abandon all use, occupancy, and 
control of such property, where such use, &c., is necessary to its 
enjoyment for the purpose indicated in the act so dedicating it. Jd. 

5. If the owner of land laid out in town lots indicates by a map, 
or by other unequivocal acts or declarations, that a particular lot or 
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COUNTY-SEAT—continued. 





square is to be reserved or applied to a particular or specific use 
of a quasi-public character, and such as to induce purchasers of 
contiguous lots to give a higher price than they otherwise would, 
the use to which such lot was to be appropriated would no doubt be 
a reservation, and not, strictly speaking, a public use. But the dif- 
ference, so far as the owners of the lots purchased on the faith of 
such reservation are concerned, is merely nominal ; the owner being 
estopped from appropriating such lot to a purpose inconsistent with 
that to which it was reserved, Jd. 

6. County authorities may change the court-house from one to 
another lot or block in the county-seat; but the abandoned lot or 
block, if dedicated or reserved to public use in the sale of adjoining 
lots, does not become subject to sale or appropriation to other uses 
inconsistent with the rights of such lot owners. Jd, 

7. The Legislature cannot confer upon the county authorities 
authority to sell or use such abandoned court-house square, to the 
injury of lot owners. Jd. 


COURT OF APPEALS. 


1. It has been held by this court that appeals in forfeited bail-bond 
cases are to be taken to the Court of Appeals, and not to the Supreme 
Court. Aber v. Warden, 377. 

2. An injunction to restrain the collection in money of the com- 
missions of the Sheriff and county attorney in a judgment on a 
forfeited bail bond, the defendant having tendered the amount of 
the judgment in county scrip of the eounty where the judgment 
was rendered, is too closely connected with the judgment on the 
bail bond to be separable from it. A judgment upon such injune- 
tion suit would be revisable only in the Court of Appeals. Jd. 

3. Appeal lies from the action of the district judge in removing a 
county attorney from office under section 24 of article 5 of the Con- 
stitution of 1876, to the Supreme Court, and not to the Court of Ap- 
peals. Trigg v. The State, 643. 


COURT-HOUSE. 


COUNTY-SEAT. 

1. County authorities may change the court-house from one to an- 
other lot.or block in the county-seat ; but the abandoned lot or block, 
if dedicated or peserved to public use in the sale of adjoining lots, 
does not become subject to sale or appropriation to other uses incon- 
sistent with the rights of such lot owners. Lamar Co. vy. Clem- 
ents, 347. 

2. The Legislature cannot confer upon the county authorities 
authority to sell or use such abandoned court-house square, to the 
injury of lot owners. Jd. 


CREDITORS. 





Although a creditor may know the insolvency of the debtor, he 
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CREDITORS—continued. 


may fairly and legally secure for himself a preference over other 
creditors, (provided his negotiation does not come within the prohi- 
bitions of the Bankrupt law,) and this though the object of the debtor 
be to defeat his other creditors, provided the preferred creditor is not 
chargeable with notice of that fact. Frazer v. Thatcher, 26. 


CUMULATIVE ‘TESTIMONY. 


1. Cumulative testimony is additional testimony of the same kind 
tothe same point. It is not cumulative when it is of a different char- 
acter, and merely tends to prove a former proposition, in issue by 
the testimony, by proof of a new and distinet fact. Railway Co. v. 
Forsyth, 171. 

2. Where no admissions or declarations of a party plaintiff, suing 
for personal damages, have been admitted, new testimony, giving 
his declarations as to the manner in whieh the injury was inflicted, 
different from his testimony as given op the trial on that point, are 
not cumulative. Id. 


- CUSTOM. 


USAGE. 

It is not error to exclude testimony as to a private custom in the 
business of a particular house when drawn into controversy, unless 
such custom was known to the party sought to be affected thereby, 
and when such custom was different from the general usage of the 
trade. Neill vy. Billingsley, 161. 


DAMAGES. 





MEASURE OF DAMAGES. 

1. The act of February 2, 1862, authorizing the heirs, representa- 
tives, &c., of deceased persons to sue for and recover damages, when 
the death of the ancestor, &c., lias been caused or occasioned by the 
negligence, culpable or wrongful act of another, was not abrogated 
by the Constitution of 1869 on the same subject. H. and 7. C. R. 
R. Co. v. Moore, 31. 

2. The Houston and Texas Central Railway Co. v. Bradley, 44 
Tex., 171, approved. Id. 

3. Only one suit can be brought under the statute for the act 
causing the death, &c. Such suit, whether brought by one or all of 
the parties to whom suit is allowed, is for the benefit of all the par- 
ties entitled to share in the damages, Successive suits are nega- 
tived. Jd. 

4. The better practice is to join all entitled to participate in the 
damages as parties; but should any be omitted, the petition should 
state all who are entitled to share in the recovery. When it is 
evident, from the petition, that all are not so described, excep- 
tions on that account should be allowed. Id. 

5. Where the pleadings show the parties so entitled to share in 
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DAMAGES—continued. 
the judgment, and an apportionment of the damages among the par- 
ties is not made in the judgment, such failure is error. Jd. 

6. Exemplary damages may be awarded, in the discretion of the 
jury, in a case of false imprisonment. fall y. O° Malley, 70. 

7. When an injunction is dissolved which issued to restrain the 
sale of property by the sheriff levied on under execution, it is error 
to render judgment for ten per cent. damages against the plaintiff, 
if he was no party to the execution or former judgment. It is also 
error, in such case, to render judgment against the principal and 
sureties on the injunction bond for the value of the property levied 
on. ‘The only way in which a defendant could recover damages in 
such proceeding, would be on a claim set up in reconvention. Fer- 
guson Vv. Herring, 126. 

8. See statement of case for a charge of the couyt held correct as 
to the liability of an employer of a minor, when the employment is 
without the consent of the parent, and the minor receives injury 
from the negligence of the other servants of hisemployer. Railway 
Co. v. Miller, 322. 

9. Ina suit by a father against a railway company for permanent 
injury—as the loss of an arm—inflicted on his minor son by the 
negligence of other employés of the road, when the employment 
was without the father’s consent, the plaintiff is entitled to recover 
the value of the son’s services until he arrives at the age of twenty- 
one years, the expense of medical attendance and nursing, and such 
other expenses as are rendered necessary by the injury. Jd. 

10. Pending a suit for damages, the husband, who was a defend- 
ant, died; the widow was made a party, and there was no allega- 
tion or evidence that the widow had participated in the act for which 
suit had been brought; nor evidence that she had received any prop- 
erty from the estate of her husband, or that there was any commu- 
nity property: /7eld, That a judgment against the widow could not 
be sustained on such facts. Batley v. Hix, 536. 


DECLARATIONS OF DECEASED PERSONS. 
BOUNDARIES. 


DEDICATION, 

COUNTY-SEAT. 

1. Where the owner of land lays out and establishes a town, ex- 
hibits a map with streets and public squares, and sells the lots with 
reference to such map, the purchasers acquire, as appurtenant to 
their lots, all rights, privileges, easements, and servitudes repre- 
sented by such map to belong to them, or to their owners. Lamar 
Co. v. Clements, 347. 

2. The sale and conveyance of lots according to such map implies 
a grant or covenant, for the benefit of the owners of the lots, that 
the streets and other public places represented by the map shall 
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DEDIC ATION—continued. 


never be appropriated by the owner to a use inconsistent with that 
represented by the map, on faith of which the lots are sold. Jd. 

3. In such case, the real intent of the owner ia making such dedi- 
cation cannot control the effect of such acts. Id. 


DEED. 


DESCRIPTION. 


DEFAULT. 


One against whom a judgment by default has been rendered in 
a State court, after his discharge in bankruptcy, and in a suit 
instituted before proceedings in bankruptcy were begun, cannot 
obtain relief against the judgment in a subsequent proceeding, un- 
less he alleges and proves some valid defense, legal or equitable, 
and shows that there was some mistake, accident, trust, or fraud, 
by which he was prevented from making his defense at the proper 
time. Coffee v. Ball, 16. 


DEFEASANCE. 


CONDITIONAL SALE. 


DEFECTIVE MACHINERY. 


1. The measure of damages in an action forthe breach of a con- 
tract to deliver specified machinery, is the difference in value be- 
tween the machinery as furnished and as contracted for. Stark v. 
Alford, 260. 

2. This difference may be ascertained by the testimony of experts, 
taking the contract price and expense of delivery as the basis, and 
estimating the difference between that amount and the value of the 
machinery actually delivered; or by ascertaining the reasonable 
cost of supplying the deficiency or of remedying the defects of the 
machinery as delivered. Id. 

3. All parties interested in the contract to sell are responsible 
to the purchaser for whatever damages he may have sustained from 
a breach of the contract. Id. 

4. An acceptor of a bill drawn by the purchaser of machinery 
cannot, by paying the bill before maturity, change the relations 
of the original parties to it and to each other, and thus cut off the 
drawer from the defense of failure of consideration, from defects in 
the machinery so purchased. Id. 


DESCENT AND DISTRIBUTION. 


PROBATE MATTERS. 
Where an intestate left neither wife, child, father, mother, nor 
descendants of either surviving, the law of descents (Paschal’s Dig., 
art. 3419, sec. 4) directs that the estate be divided into two moieties, 
one to go to the paternal and the other to the maternal kindred; 
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DESCENT AND DISTRIBUTION—continued. 
each moiety passing to the nearest of kindred in its respective line, 
as an independent estate, without regard to their relative nearness 
to the intestate. McKinney v. Abbott, 371. 


DESCRIPTION. ‘ 

1. No technical words or form of expression are necessary to 
constitute a warranty. Words of affirmation, or statements imput- 
ing conditions or undertakings on the part of the insured, relating 
to the risk or affecting its character and extent, upon which it must 
be inferred the insurer contracted, will ordtnarily be construed and 
held tobe a warranty. Texas Banking and Insurance Co.v. Stone, 4. 

2. The owner of an unsold balance in a league of land, (having 
sold off several tracts,) made a deed ‘for all and singular a certain 
piece or parcel of land containing 1,000 acres, situated and deseribed 
as follows: In Harris county, and on Buffalo bayou, adjoining the 
city of Houston, being the undivided part of the league granted to 
Allen C, Reynolds:*? Held, That by such conveyance the unsold 
balance of the league passed, although in excess of 1,000 acres, as 
against a subsequent vendee of the maker of such deed. Hunter v. 
Morse, 219. 





DONATION, 
The land granted to those ‘* who were in the battle of San Jacinto 
and other battles” being a gift, and not upon onerous title, was the 
separate property of the grantee. Ames v. Hubby, 705. 


DORMANT JUDGMENT. 
- Execution must be issued within twelve months after the rendi- 
tion of the judgment, or it will be dormant. Sampson vy. Wyett, 627. 


DILIGENCE, ORDINARY. 

NEGLIGENCE. 

1. It is the duty of a railroad company to use ordinary care to 
provide such cars, road-beds, tanks, &e., as are reasonably safe. A 
failure to do this, is negligence chargeable to the company; and it 
is responsible in damages to an employé for an injury resulting, 
without his negligence, from a tank, or other appendage of the 
road, so negligently constructed as to subject the employé to un- 
necessary and extraordinary danger which he could not reasonably 
auticipate or know, and of which he was in fact not informed. Rail- 
way Co. v. Oram, 341. 

2. Touching negligence, it is proper to charge the jury, that ordi- 
nary care and caution is such care and caution as a prudent man 
would exercise under similar eireumstances. Jd. 


DRUNKENNESS. 


1. Drunkenness of a sheriff at tlie time of making an illegal arrest 
51 














802 INDEX. 













































DRUNKENNESS— continued. 
is no legal defense, and may, in the discretion of the jury, be re- 
garded as an aggravation of the offense. Hall v. O° Malley, 70. 

2. Ina proceeding under section 24 of article 5 of the Constitution 
of 1876, to remove an officer for ** habitual drunkenness,”’ it is sufli- 
cient to allege that such officer was guilty of habitual drunkenness. 
Trigg v. The State, 645. 

3. Habitual drunkenness is a distinet fact within itself: a condi- 
tion of body and mind produced by the excessive use of intoxica- 
ting liquors, confirmed by habit. Jd. 

4. It is not necessary to its definition that specific instances of 
drunkenness be alleged, or the effect upon the mind or body pro- 
duced thereby. Jd. 

5. Acts of drunkenness between the election and qualification of 
such officer should not have been allowed in the pleading or in evi- 
dence. Id. ' 

6. Allegations charging, with time and place, four acts of drunk- 
enness in as many months, would not be sufficient, from which 
the charge of habitual drunkenness could be inferred as a necessary 
or legal consequence. Id, 

7. Held, that habitual drunkenness was not sufficiently defined by 
the following charge: **The word ‘habitual’ means the same in 
import as formed, or acquired by habit, or customary, or usual, or 
common, by frequent practice or use. It means more than the 
word sometimes; nor does it imply reduced to actual imbecility.”’ 
Id. 

8. See facts held insufficient to establish the charge of habitual 
drunkenness. Id. 


EQUITABLE TITLE. 

TITLE BOND. 

1. Possession of land was taken in 1851, after a deed thereto had 
been executed by an attorney in fact of the grantee. A title bond 
therefor had been made for an undivided interest in 1837. In @ suit 
by heirs of grantee against those holding under the bond and deed: 
Held, That whether the attorney in fact was authorized or not to 
make the deed, was immaterial, so far as the possession under the 
bond was concerned; for if the attorney had authority to act, his 
deed was a satisfaction of the bond; and if he had not, then the 
bond was unsatisfied, and the possession would be applied to the 
bond. Gainer v. Cotton, 101. 

2. A title bond executed in 1837, acknowledging full payment for 
the land, and reciting an absolute contract for the sale of the land, 
conferred a title to the obligee, not affected by the subsequent act 
adopting the common law. Any deed executed would only give 
more satisfactory evidence of the right, but would not increase or 

alter the estate in the land had by the obligee. Id. 
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EQUITY. 
FORECLOSURE OF LIEN. SPECIFIC PERFORMANCE. 
INJUNCTION. TITLE BOND. 
MARSHALLING SECURITIES. TRUST AND TRUSTEE. 
PARTITION. VENDOR'S LIEN. 
PLEADING. 





ESTATES OF DECEASED PERSONS. 

PARTITION. 

PROBATE MATTERS. 

SAN JACINTO DONATION. 

Where an intestate left neither wife, child, father, mother, nor 
descendants of either surviving, the law of descents (Paschal’s Dig., 
art. 3419, sec. 4) directs that the estate be divided into two moieties, 
one to go to the paternal and the other to the maternal kindred ; 
each moiety passing to the nearest of kindred in its respective line, 
as an independent estate, without regard to their relative nearness 
to the intestate. McKinney v. Abbott, 371. 


ESTATES OF DECEASED VOLUNTEERS. 
1. The act of January 14, 1841, (Hart. Dig., 1053, 1054,) prohibit- 


ing administration upon estates of *‘any volunteer from a foreign 
country who may have fallen in the battles of the Republic,” and a 


sale of **lauds of such deceased without the consent or approbation 
of the heirs,”’ applied to the sale of headright land certificates equal- 
ly as to lands which might have been covered by such certificate. 
Duncan v. Veal, 603. 
2. Nor was said act of January 14, 1841, for the protection of the 
estates of deceased volunteer soldiers, &c., repealed by the repealing 
clause in the general Probate act of 1846. Jd. 


EVIDENCE. 

1. The suspicion from which the instrument so produced must be 
freed before the execution of such instrument may be proved by evi- 
dence of signature of subseribing witnesses, must arise from some- 
thing apparent on the face of the instrument,—something of which 
the judge can take notice, and upon which he can act; not such sus- 
picion as may be raised by extraneous testimony, introduced by 
the adverse party. Gainer vy. Cotton, 101. 

2. A title bond thirty years old, produced from the proper custody, 
without apparent alteration, shown to have been in the possession 
of the obligee within a few months of its date, recorded soon after 
its date in the proper county, acted upon and possession of the land 
taken and held by the obligee for more than twenty years, was ad- 
missible in evidence without further testimony. Jd. 

3. A title bond purporting to have been signed by the husband 

‘ and wife, and admitted in evidence on proof of the signatures of the 
subscribing witnesses thereto, and admitted as an ancient document, 











INDEX. 


EVIDENCE—continued. 





Was attacked by testimony tending to prove that the wife’s name 
was a forgery,—goes to the jury with the testimony as to the forgery 
of the wife’s name, as evidence upon the question of genuineness of 
that of the husband; the husband having had the right to dispose of 
the land without being joined by the wife. Jd. 

4. A certified copy of a deed made to plaintiffs’ ancestor for a 
town lot, reciting a money consideration, but of even date with a 
bond for title from said ancestor for part of the land sued for, the 
deed being referred to in the bond, and its consideration recited as 
the lot so conveyed, is relevant; and notice having been given to 
plaintiffs’ attorneys, and to one of plaintiffs, to produce the original, 
wud no objection having been made to the notice as giving insuffi- 
cient time to produce it, the copy was competent testimony. Jd. 

5. In an action for malicious prosecution of plaintiff! by defend- 
ant, for theft of x dog, the defendant himself, being on the stand, 
was asked by his counsel the following question, viz.: ‘* State 
whether, in appearing before the grand jury as a witness against 
plaintiff, at the time the indictment was found against him, you 
had any malice against him:*’ Held, Inadmissible, because (1) The 
question was leading; (2) Because the question was not as to any 
distinct, intelligible fact, but sought to elicit the conclusion of the 
Witness as to his understanding of the word ‘** malice **in such a 
connection. Gabel vy. Weisensee, 131. 

6. The declarations of a deceased grantee of a tract of land as to 
the boundaries of subdivisions of the tract sold by him, in regard to 
which he is not interested, are competent. Hurt vy. Evans, 311. 

7. The declarations of a deceased owner of a tract of land as to 
corners of the tract of which he was in possession at the time they 
were made, are admissible in a contest as to the location of such 
corners and lines. Jd. 

8. Declarations after suit, and by a party never having been inter- 
ested in the lands, are not competent testimony to prove the location 
of division lines. Jd. 

% A map accompanying and forming part of a report by com- 
missioners making partition of land, will not necessarily control 
field-notes also forming part of such reports, where there is a differ- 
ence in the length of lines as given in figures on the map, and as 
written in the field-notes. Jd. 

10. The recitals in an inventory made by an administrator are not 
evidence, in a subsequent controversy, to show the homestead char- 
acter of the property. Blessing v. Edmonson, 333. 

11. The omission to note the instrumental witnesses’in an act of 
sale passed before a notary public in 1835, did not render the instru- 
ment void, The notarial act is merely the evidence of the sale, 
and not the sale. ‘Though instruments thus defectively executed 

may not furnish full proof, yet they are admissible in evidence, 
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EVIDENCE—continued. 








and but slight additional evidence is required to supply their de- 
fects. Cowan v. Williams, 380, 

12. It is not perceived how bankruptey in 1868, and a disoharge 
in bankruptcy in 1869, could affect a deed made by the bankrupt in 
1866 to his children, in alleged consideration for their share in right 
of their deceased mother to community property used by the gran- 
tor. Miller v. Rogers, 398. 

13. An administrator’s sale of land which had been sold and paid 
for in the lifetime of the intestate, and which had not been inven- 
toried, and in the proceedings ordering the sale the vendee was no 
party, conveys no title as against said vendee. 7d. 

14. Where plaintiffs sued for land, claiming as heirs, and the testi- 
mouy showed that the ancestor made a will, it devolved upon the 
plaintiffs to show that they were legatees, to entitle them to re- 
cover. Id. 

15. A witness testified, that by correspondence with, parties 
named by him, and who were members of the family, he had 
heard, and that he believed, that certain parties (named by witness) 
were heirs, &¢.; to which it was objected that **it was hearsay, and 
incompetent to prove heirship*?: Held, That the objection should 
have been sustained, and the testimony excluded. Johns v. North- 
cutt, 444. 

16. Where testimony is offered, in proof of heirship, which does 
not come within the exceptions admitting hearsay in evidence, 
it is sufficient to make such objection as will clearly point out a 
prima-facie valid ground for its exclusion; and the objection that 
it is hearsay is sufficient to invoke the action of the court. Jd. 

17. That plaintiffs were claiming partition renders it material thaf 
all the parties interested be before the court; and hence, proof of 
heirship of all parties taking by descent from heirs of the party from 
whom the estate descended became material, although in no way 
affecting the extent of the interest held by the defendants as co- 
tenants. IJd. 

18. It is proper to submit to the jury, in a contest between two 
locations, whether in point of fact a location or file was made ina 
book of entries kept for that purpose in the proper office; the date, 
as shown in an entry in a memorandum book of the surveyor, 
being insisted on as determining the true date of the entry.  Rari- 
way Co. v. McGehee, 481. 

19. The opinions of the Commissioner of the General Land Office 
cannot change the effect of facts which determine the priority of 
locations, aud such opinions are not admissible in evidence. Jd. 

20. Where the testimony to plaintiff’s case is confined to his own 
testimony, and it is evasive and contradictory, his action cannot be 
maintained. Bailey v. Hix, 536. 

21. See corroborative facts held sufficient evidence of an ancient 
document being acted upon, but of which the court say: ** We could 
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EVIDENCE—continued. 
hardly hesitate to say that they were not fully sufficient to warrant 
the jury in finding they conclusively proved its due execution as a 
question of fact after it was admitted.’ Williams v. Conger, 582. 
22. A certified copy of proceedings had in the Probate Court in 
an estate, is admissible, if relevant, so far as it goes. It is not ren- 
dered incompetent because not complete, or because other proceed- 
ings may control its effect. Guilford vy. Love, 715. 


EXECUTION. 

Execution must be issued within twelve months after the rendi- 
tion of the judgment, or it will be dormant. Sampson v. Wyett, 
627. 


FACT CASES. 

1. See facts which justified the action of the court in refusing to 
disturb the verdict of a jury on an issue of fraud. Frazer vy. Thatch- 
er, 26. 

2. See facts held sufficient to authorize a verdict finding that a 
conveyance for an undivided half of the east half, meant to convey 
such interest in the west half of a described league of land. Gainer 
v. Cotton, 101. 

3. See facts not in accordance with usage, and which if so would 
be held uulawful. Harbert v. Neill, 143. 

4. See statement of case for facts alleged on which an injunction 
was awarded, which neither entitled the petitioner to an injunction 
nor to damages. Howard y. Parker, 236. 

5. Fact case, involving priority of location of a tract of land 
claimed by both parties. Railway Co. vy. MeGehee, 481. 

6. See facts where a verdict for damages was held supported by 
the evidence adduced. Railway Co. v. Gorbett, 573. 

7. See facts held insufficient to establish the charge of habitual 
drunkenness. Trigg v. The State, 645. 

8. See discussion of facts as applying to such charge, and facts 
held insufficient to support a charge of official misconduct. Jd. 

9. Where goods were improperly shipped from Brenham, ‘Texas, 
on 23d January, 1871, and were lost; the owner was residing near 

sremond, in Texas, and brought suit February 6, 1873, there being 
no evidence of his actual knowledge : Held, That a verdict for plain- 
tiff, disregarding the plea of two years’ limitations, was properly 
found. Railway Co. v. Adams, 748. 

10. A litigation for the office of county. treasurer dismissed, be- 
~ause the term of the office sought had expired. Lacoste v. Duffy, 
767. 

FACTOR. 

USAGE. 

1. Factors are governed by usage of the trade of the place where 
they transact business, in absence of express authority. Unless 
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FACTOR—continued. 
warranted by usage, a factor could not sell on credit, and he is 
bound by usage and custom in making and consummating his sales, 
Purchasers are charged with knowledge of their usages, and are 
bound by them. Harbert vy. Neill, 143. 

2. A transaction between a cotton factor and a purchaser not 
made or consummated in accordance with the customs and usages 
observed by factors in disposing of cotton consigned to them for sale, 
will not divest the consignor of title to the cotton affeeted by such 
irregular transaction. Neill vy. Billingsley, 161. 


FALSE IMPRISONMENT. 

1. It is no defense, in an action for false imprisonment against a 
sheriff, that he supposed he had a capias when he arrested the 
plaintiff; and if the law is thus stated to the jury by the court in 
its charge, a judgment for plaintiff will not be reversed in a proper 
case because of the failure of the court to further charge that the 
jury, in fixing the amount of damages, might consider whether 
defendant acted under the mistaken belief that he had a capias; 
for it was the duty of the defendant to ask a charge to that effect ; 
and failing do so, he cannot be heard to complain for the first time 
in this court. Hall vy. O° Malley, 70. 

2. Drunkenness of a sheriff at the time of making an illegal arrest 
is no legal defense, and may, in the discretion of the jury, be re- 
garded as an aggravation of the offense. Jd. 


FORECLOSURE OF LIEN. 

VENDOR'S LIEN. 

1. An order of sale to foreclose a mortgage, sale and confirma- 
tion, with an administrator’s deed to land sold by the intestate in 
his lifetime, his vendee being in possession under recorded deed, 
do not, as to such vendee in possession and not a party to the pro- 
ceedings, confer title, or affect the rights of such party. Schmeltz 
v. Garey, 49. 

2. Nor is such administrator’s sale made valid by the fact that 
the mortgagee also had a judgment lien upon such land, when 
such judgment was not made the basis of the action of the Probate 
Court. Jd. 

3. The Probate Court does not have jurisdiction to eall in a pur- 
chaser from the intestate, in a proceeding to enforce a judgment 
lien. Such court, therefore, is wanting in jurisdiction in such case. 
Id. 

4. Where suit is brought to foreclose a mortgage upon several 
tracts of land, and the defendant makes no request as to the order 
in whieh he desires the tracts to be sold, he cannot, on appeal, 
object to the action of the court in determining such order in which 
the several tracts are to be sold. Price v. Lauve, 74. 

5. An action of trespass to try title was brought by a vendor 
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FORECLOSURE OF LIEN—continued. 


against a purchaser of parts of several tracts conveyed at the same 
time; by amendment, the suit was changed into a foreclosure suit 
on a mortgage, setting out a history of the dealings by the vendee 
in selling parts of the land incumbered by the mortgage, and of 
collections and compromises made by the vendor with such pur- 
chasers and their vendees; asking judgment for a sum proportional 
in value to the land sued for, with relation to the entire tracts, and 
naming a specific sum as such value. Under such state of pleading, 
a judgment in excess of both such estimated sums, and enforcing 
the mortgage for sueh judgment against the tracts sued for, was 
erroneous. Miller v. Rogers, 398. 

6. Where, by the pleadings of the plaintiff to foreclose, it is 
shown that other lands were included in the mortgage sought to 
be foreclosed, and which lands have been sold by the mortgagor, 
and that plaintiff had settled with some of such purchasers, the 
equitable rights of such persons, and of others, as affected by such 
acts, become part of the litigation, as if pleaded in defense, and 
must be acted upon by the court in adjudging or refusing relief. Jd. 

7. Where several tracts of land were included in one mortgage, 
and subsequently the mortgagor sold at different times parts of such 
mortgaged lands, in enforcing the mortgage against the several 
tracts the decree should order sale first of that part of the lands 
owned by the mortgagor, and next the latest tract sold, and so on 
inversely to date of sales. Id. 

8. The purchaser first in order of time of part of several tracts of 
land included in a mortgage, is not affected in his right to have the 
foreclosure sale made in above order by the acts of the mortgagee in 
compromising with other purchasers, or in suits with them, or any 
other matters to which he is not a party ; and if the mortgagee has 
so acted with such other tracts and purchasers that he. cannot pur- 
sue such first purchaser, and accord to him his rights, such inability 
will inure to the discharge of such first purchaser, being a loss to the 
mortgagee by his own fault. Id. 

9. Ordinarily, where parts of an estate incumbered by a mortgage 
or lien are sold at different times, such tracts are liable to be sold 
in the inverse order of the date of such sales, the latest first. 
Rippetoe v. Dwyer, 498. 

10. In an action to foreclose a lien against parties in possession 
who reconvene, and one setting up a mortgage upon the land and 
claiming to have taken it without notice of plaintiff’s lien, such 
mortgagee is a necessary party, and it is error to dismiss as to him, 
and also error to disregard his plea asking affirmative relief. Ewell 
v. Anderson, 697. 


FRAUD. 





MEMORANDUM UNDER STATUTE: OF FRAUDS. 
Although a creditor may know the insolvency of the debtor, he 
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FRAUD—continued. 


may fairly and legally secure for himself a preference over other 
creditors, (provided his negotiation does not come within the pro- 
hibitions of the Bankrupt law,) and this though the object of the 
debtor be to defeat his other creditors, provided the preferred ered- 
itor is not chargeable with notice of that fact. Frazer v. Thatcher, 
26. 


GALVESTON COTTON MARKET. 





1. A sale on a basis is made by the parties agreeing, the one to 
sell, and the other to buy a given number of bales of cotton at an 
agreed price per pound, for *‘good ordinary cotton,’’ that being 
the usual grade mentioned in quotations, and to which all others 
are referred. Cotton delivered on such a sale, going above or below 
**eood ordinary, 


is paid for ratably, at a higher or lower price, 
according to the grade. As soon as possible, the factor designates 
the cotton sold by marks and number of bales. This is usually 
done first in the weighing order or classing order. The cotton is” 
then classed according to the standard of the market. When the 
weight and classification of each bale is ascertained, the factor makes 
an invoice, in which the aggregate weight of all the bales in each 
grade, with the price carried out, so as to show the sum-total of the 
cost, Which is handed to the buyer, and the money paid, which con- 
stitutes a complete sale. Harbert v. Neill, 148. 

2. The ascertainment of the amount to be paid for cotton sold 
on a basis by its classification, is, in effect, what the factor does after 
its sale by sample, by his report of sales to each consignor whose cot- 
ton is included in the same sale. Such sale could act upon cotton 
in hand or under control of factor. Jd. 

3. The effect of an advance on such sale on a delivery order be- 
fore weighing must depend upon the custom and usage in making 
such salé; but if such payment was made for use of the factor, 
it would not bind the cotton as against the owner, and would be 
illegal. Id. 


GUARDIAN, 


Minors cannot sue by attorney. In litigating, general or gpecial 


5: 5 


guardians should be appointed. Wright vy. MeNatt, 425. 


HABITUAL DRUNKENNESS. 


DRUNKENNESS. 


HEARSAY AS EVIDENCE. 





1. A witness testified, that by correspondence with parties named 
by him, and who were members of the family, he had heard, and 
that he believed, that certain parties (named by witness) were heirs, 
&e.; to which it was objected that ‘Sit was hearsiy, and incompe- 
tent to prove heirship ”’: Held, That the objection should have been 
sustained, and the testimony excluded. Johns vy. Northeutt, 444. 
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HEARSAY AS EVIDENCE—continued. 

2. Where testimony is offered, in proof of heirship, which does 
not come within the exceptions admitting hearsay in evidence, it is 
sufficient to make such objection as will clearly point out a prima- 
facie valid ground for its exclusion; and the objection that it is 
hearsay is sufficient to invoke the action of the court, Jd. 


HEIR. 
DESCENT AND DISTRIBUTION. 
ESTATES OF DECEASED VOLUNTEERS. 
PROBATE MATTERS. 


HOMESTEAD. 

1. Husband and wife owned a tract as tenants in common, the 
wife owning two-sevenths interest. On bankruptey of the husband, 
all of the tract, but 200 acres homestead, was sold in the baukruptey 

. proceedings. Ina suit by the wife against the purchasers for parti- 
tion: Held— 

1. That there is no tenancy in common between the husband 
and wife and the purchasers. The purchasers having no right 
in the homestead, the husband having no interest in that part 
sold; the husband being tenant in common, the purchasers 
taking his interest became tenants in common with the wife. 

2. The setting apart of the homestead interest, and the segre- 
gation of the excess in the tract over and above the 200 acres 
constituting the homestead, by its sale, as completely severs 
the tract as if the parts had never been united. 

3. Each of the subdivisions, the homestead and the excess, 
can be treated as isolated tracts in partition proceedings. Bat- 
tle v. John, 202. 

2. In a suit involving the existence of homestead rights, the court 
was asked to instruct the jury, in effect, that if the wife abandoned 
the husband voluntarily, left the State, and remained in another 
State with intention not to return, the husband might readopt a 
homestead without investing the wife with homestead rights ; which 
was refused: Held, That there was no error, the evidence showing 
that the separation was a matter of mutual agreement. Blessing v. 
Edmonson, 333. 

3. An order for the sale of 300 acres of land, including the home- 
stead, for the payment of debts of an estate, is not a nullity by 
reason of including the homestead, though it might be erroneous. 

Wright v. Mc Natt, 425. ° 

4. 'The homestead exemption does not extend to lands obtained 
by exchange for an old homestead, where such old homestead had 
so far been abandoned that the family had been removed to land 
contracted for by parol, though not paid for, and though the means 
of payment of such newly-bought home were dependent upon 

realizing money from the old homestead ; and that, too, although 
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HOMESTEAD—continued. 
the exchange was made as a means of converting the old homestead 
into money, for the purpose of paying for the new home so con- 
tracted for, and when the owner insisted upon homestead rights 
in the old homestead and in the property obtained in exchange for 
it. Whittenberg v. Lloyd, 633. 





ILLEGAL CONTRACT. 

1. Although a contract may be illegal, it does not follow that it 
is illegal or immoral for the parties to it, after its completion, to 
fairly settle and adjust the profits and losses which have resulted 
from it. The vice of the contract does not enter into such settle- 
ment. De Leon vy. Trevino, 88. 

2. Parties in Brownsville, in 1864, made a partnership for pur- 
pose of shipping merchandise from Matamoras, in Mexico, to 'Texas, 
with a view to obtaining cotton. In 1866, the parties on settlement 
adjusted their accounts, one executing his notes to the others: Held, 
That the vice of illegality would not follow into the notes, nor be a 
defense to an action thereon. Jd, 

3. A lease for ninety-nine years, made by the grantee of a San 
Jacinto donation land warrant prior to the repeal of the condition 
restricting alienation, was void. Ames v. Hubby, 705. 


IMPROVEMENTS. 

PARTITION. 

On recovery by a co-tenant of lands upon which improvements 
have been made in good faith, under a claim of right, an account of 
the rents and profits should be taken, and the excess, if any, above 
them should be allowed to the party making such improvements. 
Arnold vy. Cauble, 527. 


INJUNCTION. 
1. The claimant of property levied on under execution cannot 
invoke relief by injunction to prevent its sale. unless some good 
reason be alleged in the petition why he did not resort to his 
legal remedy by affidavit and claim bond to try the right of prop- 
erty. Ferguson vy. Herring, 126. 

2. On the dissolution of an injunction issued to restrain a sale of 
property by the sheriff, it is error to render judgment against the 
plaintiff and his sureties, on motion, for the value of the property 
as estimated by the sheriff in his return, and ten per cent. damages, 
with costs of suit. Jd. 

3. On the dissolution of an injunetion to restrain a sale of prop- 
erty by a sheriff, it is error to enter judgment, on motion, finally 
determining the suit, when a trial is demanded by the plaintiff. 
It would be otherwise, if the motion to dissolve is presented when 
the case is called for trial, and is predicated on the want of equity 

in the bill. Jd. 
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INJUNCTION—continued. 





4. When an injunction is dissolved which issued to restrain the 
sale of property by the sheriff levied on under execution, it is error 
to render judgment for ten per cent. damages against the plaintiff, 
if he was no party“to the execution or former judgment. It is also 
error, in such ease, to render judgment against the principal and 
sureties on the injunetion bond for the value of the property levied 
on. The only way in which a defendant could recover damages in 
such proceeding, would be on a claim set up in reconvention. Id. 

5. That a plaintiff in an injunction suit, seeking to enjoin the sale 
under execution of lands, has permitted the lands to be sold pending 
the litigation, will not affect the right of the plaintiff in the execu- 
tion sought to be enjoined. Sampson vy. Wyett, 627. 

6. The act of 1873, to regulate the practice of medigine, did 
not impose on any member of the board of medical examiners the 
duty of notifying the others of the time and place of organization 
of the board; and under that act, a failure to give such notice to 
another member of the: board would not afford sufficient ground 
for injunction to restrain the board, when organized, from discharg- 
ing its appropriate functions under the law as a board of medical 
examiners. Howard y. Parker, 236. 

7. See statement of case for facts alleged on which an injunetion 
was awarded, which neither entitled the petitioner to an injunction 
nor to damages. Id. 

8. An injunction to restrain the collection in money of the com- 
missions of the sheriff and county attorney in a judgment on a for- 
feited bail bond, the defendant having tendered the amount of the 
judgment in county scrip of the county-where the judgment was 
‘rendered, is too closely connected with the judgment on the bail 
bond to be separable from it. A judgment upon such injunetion 
suit would be revisable only in the Court of Appeals. Aber vy. War- 
den, 377. 

9. An administrator failing to perfect a suspensive appeal, can- 
not, by injunction, prevent the enforcement of an order requiring 
him to give a new bond; nor of au order removing him from the 
administration for the want of such new bond. Bills v. Scott, 430. 

10. An injunction suit, by a defendant in execution, brought 
against the district elerk and the plaintiff to restrain the collection 
of an execution for costs, on the alleged illegality of some of the 
items in the bill of costs, is in effect but a motion to retax the costs, 
and should be treated on the hearing as such. Lockart y. Stuckler, 
765. : 

11. It was improper to enjoin items in such costs bill against which 
there was no complaint. Jd. 

12. It was error to render judgment, on the dissolution of such 
injunction, for damages. Id. 

13. So, also, it was error to render judgmeut for interest. Costs 
do not bear interest, and the judgment dissolving the injunction 
does not alter the relation of the parties. Id. 
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INSTRUCTIONS REFUSED. 


See charges properly refused, as given in general charge, or as on 
weight of testimony. Railway Co. v. Gorbett, 573. 


INSURANCE. 





1. No technical words or form of expression are necessary to con- 
stitute a warranty. Words of affirmation, or statements imputing 
conditions or undertakings on the part of the insured, relating to 
the risk or affecting its character and extent, upon which it must be 
inferred the insurer contracted, will ordinarily be construed and 
held to be a warranty. Texas Banking and Insurance Co, v. 
Stone, 4. 

2. Where there are other words in an insurance policy to identify 
the building which contained the property insured, the terms *‘* oc- 
cupied as a store-house *’ have been held to express a fact relating to 
the risk, and cannot be regarded as employed for any other purpose, 
and implied that the house was not occupied for any other purpose 
than that thus stated. Jd. 

3. Parol evidence is admissible to show that insurers or their 
agents are responsible foran omission or improper statement of mat- 
ters in the application, which are referred to and made matter of 
warranty in the policy, when such warranty is relied on to defeat an 
action on the policy, and to show that the insured is in no way* 
responsible for, or has contributed to, the mistake, but has relied on 
the insurer or his agent to prepare the application and policy, and 
did not, in fact, know of the mistake or omission, and that the in- 
surer or agent knew the facts as they existed when the policy was 
issued, and so is estopped from setting up the breach of the warranty 
asa defense. Id. 

4, Such facts should be pleaded in reply to the breach of war- 
ranty pleaded in defense ; and, in the absence of such allegations, 
and when such testimouy, not objected to, was admitted, and by 
charge of the court was made a controlling issue, and a verdict 
based on such testimony and charge was rendered, a judgment 
thereon will be reversed. Id. 


INTERVENOR. 


That an intervenor may show title to an undivided interest in 
the land sued for in trespass to try title, does not affect the right 
of the plaintiff to recover who shows title to the remaining interest, 
as against defendant, who is a mere trespasser. Roosevelt v. Davis, 
463. 


JUDGMENT. 





1. On the dissolution of an injunction issued to restrain a sale of 
property by the sheriff, it is error to render judgment against the 
plaintiff and his sureties, ou motion, for the value of the property 
as estimated by the sheriff in his return, and ten per cent. damages, 
With costs of suit. Ferguson v. Herring, 126. 
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INDEX. 


2. On the dissolution of an injunction to restrain a sale of prop- 
erty by a sheriff, it is error to enter judgment, on motion, finally 
determining the suit, when a trial is demanded by the plaintiff. Lt 
would be otherwise, if the motion to dissolve is presented when ‘ne 
ease is called for trial, and is predicated on the want of equity in the 
bill. Jd. 

3. All the matters involved in the issue determined by the court 
are as fully concluded by the judgment as those considered and 
discussed, if the matter put in issue has been determined on its 
merits. Girardin vy. Dean, 243. 

4, A judgment for defendant in trespass to try title, which in terms 
attempts to remove eloud from defendant’s title, will not, when the 
pleadings of defendant are purely defensive, operate to prevent the 
plaintiff from maintaining his second suit. Blessing v. Edmonson, 
333. 

5. The omission in a judgment to dispose of the rights of a party 
plaintiff whose pleadings show that he had no valid claim as against 
the other plaintiffs, is not a material error. Miller v. Rogers, 398. 

6. The accidental omission in a judgment of the name of a 
married woman, plaintiff, where her husband was a party, and her 
rights were recognized in the decree to her husband, is not fatal to 
the judgment on appeal by defendant. Jd. 

7. Under the Probate law of 1870, (Paschal’s Dig., 5744-5746,) a 
decree of the District Court **adjudging and decreeing L. J. and J. 
C. Robinson to be the heirs and only heirs of Jesse J. Robinson, 
deceased, and ordering and adjudging the entire estate of said dece- 
dent to be delivered to them,.”’ made ou the application of said par- 
ties, and without notice to any others, is but an ex-parte proceeding, 
and does not conclude others in fact heirs of said Jesse J. Robinson. 
Johns v. Northeutt, 444. 

8. That a judgment for defendant in action of trespass to try title, 
with plea of not guilty, in addition to the ordinary judgment for 
the defendant, goes on to quiet defendant's title, is no ground of 
reversal. Railway Co. v. McGehee, 481. 

9. Execution must be issued within twelve months after the ren- 
dition of the judgment, or it will be dormant. Sampson vy. Wyett, 
627. 

10. An order in the Probate Court declaring ‘* that D is entitled 
to one-half of said league of land,’’ evidences an adjudication in the 
court upon the subject ; as do the words it ** having been shown to 
the satisfaction ef the court’? import atrial. Guilford vy. Love, 715. 


JUDGMENT LIEN. 





1. The law, except as varied by registration statutes, is, that a 
judgment lien is subject to every equity against land in the hands 
of a judgment debtor at the time of the rendition of the judgment. 
Frazer vy. Thatcher, 26. 
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JUDGMENT LIEN—continued. 

2. The Probate Court does not have jurisdiction to call in a pur- 
chaser from the intestate, in a proceeding to enforce a judgment 
lien. Such court, therefore, is wanting in jurisdiction in such case. 
Schmeltz v. Garey, 49. 


JURISDICTION. 

ADMINISTRATION. 

1. The Supreme Court, on the 14th of April, 1873, issued a 
mandate, reciting the affirmance of a judgment in favor of B, and 
against ©, On the 22d of Octqgber, 1873, another mandate in the 
same cause was issued, reversing the judgment of the court below, 
and reciting that the former mandate was vacated and annul- 
led, and requiring its return. Another mandate of like import 
issued in December, 1873, which recited that a rehearing had been 
refused December 9, 1873. On the tiling of the last two mandates, 
the District Court, in November, 1873, entered a judgment in favor 
of C, reciting the import of the last mandate, and decreeing in ac- 
cordance with it. A petition for a writ of error, by B, was sued 
out, which brought to the Supreme Court the record of the petition 
and answer in the original suit, the mandates of the Supreme Court, 
and the last judgment of the District Court. On motion to dismiss : 
Held— 

1. That the proceeding on error was an effort to cause the 
court to revise and reverse its own judgment of a former term, 
and that this court had no jurisdiction, 

2. That the judgment in form entered on the minutes of the 
District Court did not add anything to the judgment of the Su- 
preme Court of October 22, 1873, and amounted, in legal effect, 
to a mere recognition of its mandate. 

3. That the record does not show a want of power in the Su- 
preme Court to render the last judgment, on which the mandate 
issued. 

4. That had defendant in error claimed the right to proceed 
below under the first mandate, and pleaded the nullity of the 
second mandate on its appearance, for want of jurisdiction in 
the Supreme Court, then the question of power to issue the sec- 
ond mandate could have been reviewed. 

5. That the jurisdiction of the Supreme Court in the first 
proceeding will be presumed, its judgment regarded as final, 
and not the subject of proceeding on error. Blair y. Parr, 85. 

2. The aggregate amount of the taxes sought to be enjoined 
having been reduced by the effect of the plea of former judgment 
below the sum of five hundred dollars, the District Court had no 
jurisdiction, and it was therefore error to render any other judg- 
ment than a dismissal. Girardin v. Dean, 243. 

3. An injunction to restrain the collection in money of the com- 
missions of the sheriff and county attorney in a judgment on a 
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JURISDICTION—continued. 


forfeited bail bond, the defendant having tendered the amount of 
the judgment in county serip of the county where the Judgment was 
rendered, is too closely connected with the judgment on the bail 
bond to be separable from it. A judgment upon such injunction 
suit would be revisable only in the Court of Appeals. Aber vy. War- 
den, 377. 

4. Property levied on under an execution from the District Court 
was claimed by a third party, under the statute, by affidavit and 
claim bond. The officer making the levy appraised the property at 
four hundred dollars: Held, hat the Distriet Court did not have 
jurisdiction to try the issue raised by the claim. Chrisman y. Gray- 
ham, 491. 

5. In a case involving the effeet of proceedings had under the 
Probate act of 1848: Held, That the County Court was a court of 
record of general jurisdiction in all matters relating to the admin- 
istration of the estates of deceased persons. Guilford vy. Love, 715. 

6. The judgments of said court in an administration within the 
scope of the power granted it by law, and embracing and apper- 
taining to the subjects within the estate administered, intrusted by 
law to its control and action, were to be regarded, in any collat- 
eral action calling their validity in question, as judgments of any 
other court of record of general jurisdiction, and entitled to the 
same presumptions in support of their validity. Jd. 

7. The weight of authority seems to establish the proposition, that 
where the record is silent on the subject of notice, the judgment of 
a court of general jurisdiction will support itself, and in a collateral 
action cannot be impeached for want of alleged jurisdiction over the 
parties. Guilford vy. Love, 715. 

8. In the absence of citation for the administrator in the record, 
and of recitals of service, notice will be presumed, to support the 
order of the court adjudging half the league of land, as against the 
estate. Id. : 

9. In courts of minor grade, with inferior jurisdiction, when the 
proceedings are not regularly conducted in the course of the common 
law, or where some extraordinary power is conferred upon a court 
of general jurisdiction to do some particular thing in a particular 
way, or under particular circumstances, being a departure from its 
ordinary course of proceeding, the common Jaw requires the record 
to show those things necessary to bring into exercise the power of 
the court. Jd. 

10. All our courts are limited in their jurisdiction with reference 
to the division of judicial powers among them, and they are special 
with reference to what may be adjudicated by each of them. They 
are not thereby all made courts of inferior jurisdiction, whose judg- 
ments are void unless the reeord shows the antecedent facts neces- 
sary to call their power into exercise. Jd. 

11. Mode of procedure in Probate Courts discussed, and there- 
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JURISDICTION—continued. 


from conclusion reached that they should be held to be of general 
jurisdiction’ within the division of subjects allotted to them. Jd. 


LACHES. 


The mere failure to pay taxés, or the laches or delay of the owner 
in bringing suit for the recovery of land to which he has a legal 
title, will not defeat his action, where there has not been actual 
adverse possession for a sufficient length of time to support a plea 
of limitation. Williams vy. Conger, 582. 


LAND. 





ANCIENT DOCUMENTS. PARTITION. 

CONDITIONAL SALE. SURVEY. 

ESTATES OF DECEASED VOL- ‘TENANTS IN COMMON. 
UNTEERS. TRESPASS TO TRY TITLE. 

LIMITATION. PROBATE MATTERS. 

LOCATION. VENDOR’S LIEN. 


MEXICAN GRANTS, 

A league of land was granted, August 10, 1824, to Bluford Brooks, 
in Austin’s colony. Soon after the grant, Brooks settled on and 
cultivated the land. September 10, 1825, while in possession, he 
sold and conveyed it to John Spear, and abandoned the country. 
Spear, on his purchase, settled upon and cultivated the land for 
several years, in compliance with the terms of the grant and the 
requirements of the law then in force. December 15, 1830, at the 
instance of Empresario Austin, the ayuntamiento of Austin’s colony 
took action upon the condition of the Brooks league, and finding 
that ‘* Brooks abandoned the country in 1825,°° decided that ‘* the 
land is therefore vacant and the title null and void, and the land 
can be granted to other emigrants.’ In 186%, the land was pat- 
ented to one Hall, whose assignees brought suit for it: Held— 

1. That Brooks having occupied and cultivated the land, and 
not having previously abandoned the country, had an undoubt- 
ed power of alienation. 

2. After the sale to Spear, (who in good faith ocenpied and 
cultivated the land,) the subsequent abandonment of the coun- 
try by Brooks was no sufficient ground for annulling the grant. 

3. It is questionable whether the action of the ayuntamiento 
in such cases was conclusive, unless followed by some action of 
the commissioner, empresario, or political authority. 

4. The proceedings were not conclusive against Spear, whose 
rights attached prior to the abandonment by Brooks. Sum- 
mers Vv. Davis, 540. 


LIEN. 





JUDGMENT LIEN. 
VENDOR'S LIEN. 
1. The law, except as varied by registration statutes, is, that a 
52 
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LIEN—continued. 
judgment lien is subject to every equity against land in the hands 
of a judgment debtor at the time of the rendition of the judgment. 
Frazer v. Thatcher, 26. 

2. When a vendor reserves in his deed a lien for unpaid purchase- 
money, the lien is preserved as against a subsequent purchaser, 
who is charged with notice of the lien, and this without regard 
to the registry of the deed. Jackson vy. Elliott, 62. 

3. Subsequent purchasers are bound by the recitals in the deeds 
through which they claim ; and when a deed in a title discloses the 
existence of purchase-money notes, the subsequent purchasers will 
be charged with notice of their non-payment. Id. 

4. Quere: Whether any lien exists upon a tract of land under 
a mortgage, where the land had been sold by the mortgagor to 
defendant by bond for title recorded, the purchase-money being 
partly paid, and the tract of land subsequently having been deeded 
by the mortgagee, May, 1852, and the mortgage being executed in 
July, 1852? Miller v. Rogers, 398. 





LOCATION. 

1. A file or entry in a surveyor’s book is not notice of a loca- 

tion, unless such book be kept in the office of the surveyor, and 

be accessible to inspection, as provided by act of 1856. ‘{Paschal’s 
Dig., 4573.) Railway Co. vy. McGehee, 481. 

2. A prior location, followed by the statutory diligence in making 
survey and returning the field-notes, is an appropriation of the 
land against any claim having its inception subsequent to such 

; date. Id, 

3. It is proper to submit to the jury, in a contest between two 
locations, whether in point of fact a location or file was made in a 
book of eutries kept for that purpose in the proper office; the date, 
as shown in an entry in a memorandum book of the surveyor, being 
insisted on as determining the true date of the entry. Jd. 

4. It is the clear intehdment of the act of. November 29, 1871, 
(Paschal’s Dig., 7096,) that no certificate which had been theretofore 
returned to the General Land Office should be withdrawn from the 
office, unless it had not been fully located, without an abandonment 
of the location and survey previously made upon it. Johnson v. 
Eldridge, 507. 

5. A withdrawal of a land certificate by the holder, from the Gen- 
eral Land Office, is an abandonment of a location and survey pre- 
viously made under such certificate. Jd. ‘ : 

6. A relocation of such certificate upon the same land is a new 
appropriation, and is subject to all adverse rights in the land prior 
to such relocation. Jd. 

7. A settlement and survey by a pre-emptor under the laws prior 
to such relocation, appropriates the land, and has priority in right to 

such relocation. Id. 
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LOCATIVE INTEREST. 

A sale by an administrator of a tract of land for the purpose of 
paying the expense of locating lands of the estate, the expenses 
being considered as one-third in value of the land so located, is not 
void, in a collateral attack, as a mode of making partition of the 
land, and giving the locator his one-third interest. Casseday v. 
Norris, 613. 





LIMITATION. 

1, When an absolute deed is made for land by the vendor, recit- 

ing payment of the purchase-money, the vendor’s lien for any un- 

paid purchase-money cannot be enforced after the debt is barred by 

two or four years’ limitation. ‘The lien will be barred by the same 
lapse of time that would bar the debt. Pitschki vy. Anderson, 1. 

2. The statute of limitations does not run against the State, nor 
can it run against a party claiming under the government, until the 
right accrues to the claimant. It follows, that ten years’ occupancy, 
&c., caunot avail a defendant under the plea of limitation, if during 
a portion of that time the title was in the government, and the land 
vacant. Truehart v. Babcock, 249. 

3. Nor is the above rule varied by the fact that defendant settled 
upon land, claiming it in good faith, and believing it to be titled 
land, paying taxes, and all this with the knowledge of tax collect- 
ors, or other officers of the State. Jd. 

4. When, in trespass to try title. the defendant relies on the stat- 
ute of ten years’ limitations, and the presumption of a grant other 
than that under which plaintiff claims, and the evidence shows that 
the title claimed by plaintiff emanated from the government within 
ten years before the institution of the suit, and there is evidence 
tending to show a former grant, the sufficiency of that evidence to 
establish a former grant should be submitted to the jury as a dis- 
tinct proposition. Jd. 

5. While courts ordinarily do not grant a new trial to let in a de- 
fense based upon the statute of limitations, yet where defendant 
has, by effect of such statute, become the owner of the land sued 
for, such ownership and the evidence of it are sufficiently merito- 
rious to warrant the granting of a new trial, other sufficient cause 
existing. Cowan vy. Williams, 380. 

6. Quere: Whether the acknowledgment of notes secured by mort- 
gage, made by the maker, affected purchasers of lands mortgaged 

prior to such acknowledgment? Miller vy. Rogers, 398. 

7. A purchaser by quit-claim deed before the maturity of the 
purchase-money notes, or of any of them, will be considered as hold- 
ing in subordination to the superior title, dependent upon the pay- 
ment of the purchase-money, aud not adversely to it. While 
that relation existed between the party in possession and the holder 
of the purchase-money notes, limitation would not run in favor of 
such possession. Roosevelt vy. Davis, 463. 
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LIMITA TION—continued, 


8. A sale by the holder of such superior title (the original vendor) 
to another, would be a repudiation of such relation, and from which 
limitation would run. Jd. 

9. Until such repudiation by one of the parties, and made 
known to the others, limitation would not run against the notes, or 
by three, five, or ten years’ possession of the land, so as to defeat 
the right of the original vendor to recover the land under his supe- 
rior title. Jd. 

10. Where limitation is pleaded as a defense, and no testimony 
supporting the plea adduced, it is not necessary to instruet upon 
the plea; but plaintiff cannot complain if instructions are given 
which are not incorrect or inapplicable to the facts, when there is 
nothing in the record showing that the plaintiff suffered any injustice 
by that part of the charge. Williams v. Conger, 582. 

11. The mere failure to pay taxes, or the laches or delay of the 
owner in bringing suit for the recovery of land to which he has a 
legal title, will not defeat his action, where there has not been act- 
ual adverse possession for a sufficient length of time to support a 
plea of limitation. Jd. 

12. The statute of limitations will not run, in the absence of 
knowledge on part of the owner of the conversion of his goods, 
until a reasonable time elapses for ascertaining the facts. Railway 
Co. v. Adams, 748. 


MALICIOUS PROSECUTION. 





1. When it appears, in an action for malicious prosecution, that 
the defendant did not prefer the criminal charge bona fide, under 
a belief of the plaintiff’s guilt, but, having no reasonable grounds 
for doing so, that he instituted the prosecution for the purpose of 
thereby procuring possession of his property, the act was from an 
improper motive, and, in a legal sense, malicious. Gabel v. Weisen- 
see, 131. 

2. See opinion for evidence offered in a case of malicious prose- 
cution, which, if admitted, could not, under a proper charge, have 
constituted matter of defense, and therefore not a ground for new 
trial. Id. 

3. In an action for malicious prosecution of plaintiff by defendant, . 
for theft of a dog, the defendant himself, being on the stand, was 
asked by his counsel the following question, viz.: ‘* State whether, 
in appearing before the grand jury as a witness against plaintiff, at 
the time the indictment was found against him, you had any malice 
against him: Held, Inadmissible, because (1) The question was 
leading ; (2) Because the question was not as to any distinct, intel- 
ligible fact, but sought to elicit the conclusion of the witness as to 
his understanding of the word ** malice” in sucha connection. Id. 

4. On a trial for malicious prosecution, the defendant relied on 
the fact that he began the prosecution as a means of obtaining 
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MALICIOUS PROSECUTION —continued. 

possession of his property, then in plaintiff’s possession. ‘The court 
charged the jury: ** Noman can lawfully invoke the aid of the erim- 
inal process of the land to merely have decided a question of prop- 
erty, or other civil right; and if you find, from the evidence, that 
defendant knew that plaintiff did not steal his property, but that 
his object in instigating such prosecution was to obtain the possession 
of his property, then he is liable to damages:*’ Held, That there 
was noerror. Id. 





MANDAMUS. 
ORDINANCES OF CONSTITUTIONAL CONVENTION, 


MANDATE. 

‘rhe Supreme Court, on the 14th of April, 1873, issued a mandate, 
reciting the affirmance of a judgment in favor of B, and against C. 
On the 22d of October, 1873, another mandate in the same cause was 
issued, reversing the judgment of the court below, and reciting that 
the former mandate was vacated and annulled, and requiring its re- 
turn. Another mandate of like import issued in December, 1873, 
which recited that a rehearing had been refused December 9, 1873. 
On the filing of the last two mandates, the District Court, in Novem- 
ber, 1873, entered a judgment in favor of C, reciting the import of 
the last mandate, and decreeing in accordance with it. A petition 
for a writ of error, by B, was sued out, which brouglit to the Supreme 
Court the record of the petition and answer in the original suit, the 
mandate of the Supreme Court, and the last judgment of the District 
Court. On motion to dismiss : Held— 

1. That the proceeding on error was an effort to cause the 
court to revise and reverse its own judgment of a former term. 
and that this court had no jurisdiction. 

2. That the judgment in form entered on the minutes of the 
District Court did not add anything to the judgment of the Su- 
preme Court of October 22, 1873, and amounted, in legal effect, 
to a mere recognition of its mandate. 

3. That'the reeord does not show a want of power in the Sa- 
preme Court to render the last judgment, on which the mandate 
issued. 

4. That had defendant in error claimed the right to proceed 
below under the first mandate, and pleaded the nullity of the 
second mandate on its appearance, for want of jurisdiction in 
the Supreme Court, then the question of power to issue the sec- 
ond mandate eould have been reviewed. 

5. That the jurisdiction of the Supreme Court in the first pro- 
ceeding will be presumed, its Judgment regarded as final, and 

not the subject of proceeding on error. Blair vy. Parr, 85. 
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MARITAL RIGHTS. 

The purchaser from the husband of land acquired during marriage, 
the deed to which is made to the wife, is not thereby put upon in- 
quiry as to any equity she might have in respect to it, but is protect- 
ed, if he buys in ignorance of her claim to it as separate property. 
The rule is otherwise, if the recitals in the deed show that the con- 
sideration paid was the wife’s separate estate, or that the purchase 
was designed for her separate benefit. Airk vy. Navigation Co., 213. 


MARRIAGE. 

The laws of Texas forbidding the intermarriage of the white and 
black races, such marriage will not be presumed from the cohabita- 
tion. as man and wife, of a white man with a mulatto woman, from 
1837 until his death, in 1868. Oldham v. Melver, 556. 


MARSHALLING SECURITIES. 

1. Where several tracts of land were included in one mortgage, 
and subsequently the mortgagor sold at different times parts of such 
mortgaged lands, in enforcing the mortgage against the several tracts 
the deeree should order sale first of that part of the lands owned by 
the mortgagor, and next the latest tract sold, and so on inversely to 
date of sales. Miller v. Rogers, 398. 

2. The purchaser first in order of time of part of several tracts of 
land ineluded in a mortgage, is not affected in his right to have the 
foreclosure sale made in above order by the acts of the mortgagee in 
compromising with other purchasers, or in suits with them, or any 
other matters to which he is not a party; and if the mortgagee has 
so acted with such other tracts and purchasers that he cannot pur- 
sue such first purchaser, and accord to him his rights, such inability 
will inure to the discharge of such first purchaser, being a loss to the 
mortgagee by his own fault. Jd. 

3. Ordinarily, where parts of an estate incumbered by a mortgage 
or lien are sold at different times, such tracts are liable to be sold in 
the inverse order of the date of such sales, the latest first. Rippetoe 
v. Dwyer, 498. 


MARSHAL’S SALE. 

1. Sales of Jand made by the United States marshal, under execu- 
tion, must be made in the county where the land is situated. Cas- 
seday Vv. Norris, 613. 

2. A marshal’s sale of land, part of which was in McLennan 
county, made at the court-house of Bell county, held void as to that 
part lying out of Bell county. Td. 


MASTER AND SERVANT. 
1, It is the duty of the master to furnish and maintain implements 
and machinery reasonably suitable to perform the work which the 
servant is required to do in the discharge of his duty under his em- 











INDEX. 823 


MASTER AND SERVANT —continued. 
ployment. The degree of care and diligence with which this should 
be done, should be proportioned to the amount of hazard which may 
reasonably be anticipated as consequent upon its neglect, consider- 
ing the work to be performed. Railway Co. v. Doyle, 190. 

2. When the servant accepts service upon being furnished with 
machinery capable of doing the work required of him, which is os- 
tensibly defective in Some particular, by which it is obviously more 
dangerous than if it were complete and fully suitable, the servant 
has assumed the increased risk which may reasonably be anticipated 
from the defect, and no more; and if the defect rendered its use 
more hazardous than could reasonably have been discoverable by the 
use of ordinary care, then the master may be in default in the dis- 
charge of his duty, and may be liable for the injury produced by said 
defect in a manner not anticipated. Jd. 

3. A section hand of a railway company, while operating a hand- 
ear, Worked at the handle toa erank, which was an octagonal-shaped 
piece of metal, and was not furnished with a shield of wood, as is 
usual, within which the handle could revolve, to save his hand he 
used a glove, which was caught by the handle while working the ear, 
and his thumb was torn off in consequence. In an action against 
the road: Held, That plaintiff, to recover, should allege and prove 
that the use of the glove was reasonable and proper to save his hand 
while grasping the handle, and that the danger in other respects, 
from the structure of the handle, (of which he was ignorant.) was 
not apparent with ordinary care and attention, and that thereby he 
was injured. Id. 





MEASURE OF DAMAGES. 

DAMAGES. 

1. The measure of damages in an action for the breach of a con- 
tract to deliver specified machinery, is the difference in value be- 
tween the machinery as furnished and as contracted for. Stark v. 
Alford, 260. 

2. This difference may be ascertained by the testimony of experts, 
taking the contract price and expense of delivery as the basis, and 
estimating the difference between that amount and the value of 
the machinery actually delivered ; or by ascertaining the reasonable 
cost of supplying the deficiency or of remedying the defects of the 
machinery as delivered. Jd. 

3. All parties interested in the contract to sell are responsible to 

the purchaser for whatever damages he may have sustained from a 
breach of the contract. Id. 
4. In a suit by a father against a railway company for permanent 





injury—as the loss of an arm—inflicted on his minor son by the neg- 
ligence of other employés of the road, when the employment was 
Without the father’s consent, the plaintiff is entitled to recover the 
value of the son’s services until he arrives at the age of twenty-one 
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MEASURE OF DAMAGES—continued. 


years, the expense of medical attendance and nursing, and such 
other expenses as are rendered necessary by the injury. Railway 
Co. v. Miller, 322. 

5. Counsel fees for the prosecution of plaintiffs demand, in cases 
of tort for negligence, are not a natural or proximate result of the 
injury, and are not to be regarded in such cases in estimating actual 
damages. Railway Co. v. Oram, 341. 

6. In cases where counsel fees may be considered in estimating 
damages, reasonable cash fees and expenses alone can be allowed. 
Id. 

7. Where the only testimony touching the amount of counsel fees 
was that contingent fees of one-half the amount recovered were 
usually contracted for, it was error to submit to the jury counsel 
fees as a matter to consider in finding the amount of damages. Td. 

8. Although a tender of performance by the employé and refusal 
by the employer gives an immediate right of action for its breach on 
the contract, yet it is not tantamount to performance in determin- 
ing the measure of damages, unless the contract is clearly not appor- 
tionable. Hearne v. Garrett, 619. 

9. Ordinarily, the measure of damages, where the employé has 
been dismissed, is the loss sustained by his being prevented from 
completing the contract, a pro-rata payment for the services render- 
ed, and profits lost. Jd. 

10. When the employé waits until the expiration of the time be- 
fore suit, in some cases, on proof of inability to obtain other employ- 
ment, he may recover the entire contract price ; taking the contract 
as a means of ascertaining the loss sustained, rather than as a fixed 
measure of the damages resulting from the breach. Id. 

11. In an action for damages for breach of such contract, the court 
charged that plaintiff was entitled to the value of his services during 
the time he labored for the defendant, and damages suffered by rea- 
son of the breach: Held, Error, in not further instructing that they 
must take the contract as the standard for determining the value of 
the services rendered, Id. 

12. It seems, in such case, the plaintiff should show (1) the value 
of his services performed under the contract as a standard; (2) the 
profits which plaintiff might have realized if he had been permitted 
to complete the contract; and, where the contract wages for the 
time are insisted upon (3), that proper efforts were made by plain- 
tiff to obtain other remunerative employment, and. the amount he 
had received to be credited. Id. 


MEDICAL EXAMINERS. 





1. The act of 1873, to regulate the practice of medicine, did not 
impose on any member of the board of medical examiners the duty 
of notifying the others of the time and place of organization of the 
board; and under that act, a failure to give such notice to another 
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MEDICAL EXAMINERS—continued. 





member of the board would not afford sufficient ground for injune- 
tion to restrain the board, when organized, from discharging its ap- 
propriate functions under the law as a board of medical examiners. 
Howard vy. Parker, 236. 

2. See statement of case for facts alleged on which an injunction 
was awarded, which neither entitled the petitioner to an injunction 
nor to damages. Id. 


MEMORANDUM UNDER STATUTE OF FRAUDS. 


1. The agreement or memorandum of sale of land required by the 
statute of frauds need not be signed by both parties, but only by him 
who is to be charged by it. Crutchfield v. Donathon, 691. 

2. Where the action is brought on a promissory note given by a 
vendee, although it may not be such a memorandum as satisfies the 
statute of frauds, the maker cannot avoid the note which he has 
given because he has omitted to bind the vendor. Jd. 

3. The cause of action in this case being a promissory note recit- 
ing its consideration, and as the action is brought upon the note, 
and not upon the contract of sale, it is no valid defense to plead that 
the sale of the lot was not evidenced in writing. Id. 


MEXICAN GRANTS. 





1. Since the decision in the case of Blount v. Webster, 16 Tex., 
616, there has been no serious effort to question the validity of titles 
issued under the thirty-second section of the decree of March 26, 
1834, ** to the inhabitants of the frontier of Nacogdoches, and those 
residing east of Austin’s colonies,’’ to lands, whether the same were 
occupied by the grantees or not. Cowan vy. Williams, 380. 

2. The benefits of said decree were not restricted to foreign-born 
colonists, but accrued equally to the Mexican. Id. 

3. And that, too, although the privileges were granted by the Mex- 
ican government upon the petitions of the foreign colonists. Jd. 

4. It was not contemplated by the Mexican (national or State) 
government that any colonies should be made up exclusively of 
foreigners. Id. 

5. The resolutions of the general government of April and Au- 
gust, 1828, had reference to the grant of titles to foreign settlers; yet 
the general law authorizing the issuing of titles would be construed 
to be an authority to extend titles as well to native as to foreign 
born colonists residing in the territory to which the decrees ex- 
tended. Id. 


MISTAKE. 





1. See facts held sufficient to authorize a verdict finding that a 
conveyance for an undivided half of the east half, meant to convey 
such interest in the west half of a described league of land. Gainer 
v. Cotton, 101. 
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MISTAKE-—continued. 


2. When money is paid under a mutual mistake of law, the mis- 
take of law is, in and of itself, no ground for recovering it back. 
Galveston Co. v. Gorham, 279. 


MONEY PAID DNDER MISTAKE. 


When money is paid under a mutual mistake of law, the mistake 
of law is, in and of itself, no ground for recovering it back. Galves- 
ton Co. v. Gorham, 279. 


MOTION TO REINSTATE. 


1. Causes dismissed on eall of the docket for want of prosecution 
will not be reinstated, except on some showing of merit in the 
appeal, and excuse for the failure to appear, by brief or otherwise. 
Daniels vy. Larendon, 217. 

2. Counsel for motion to reinstate showed by affidavit that he 
knew the crowded condition of the docket, and supposed that a 
hearing or decision could not be hoped for at the present term ; 
and that counsel was too much pressed with business to prepare 
such a brief as the importance of the question involved demands : 
Held, ‘The excuse for failure to appear was insufficient. Jd. 

3. In cases where it can be reasonably inferred that there are 
merits in the appeal or writ of error, and that serious injury will 
probably result from the dismissal, although no strictly legal or sat- 
isfactory excuse is given for the neglect leading to dismissal, the 
court has frequently set aside the order, and permitted the case to 
be reinstated upon terms. Jd. ' 

4. That a homestead was conveyed in trust to secure a loan made 
before the present Constitution took effect, and at twenty-four per 
cent. per annum, and that the privy acknowledgment of the wife 
was taken to the trust deed by a notary employed by the husband to 
negotiate the loan, does not constitute an evident meritorious case 
for equitable, relief. Jd. 


NEGLIGENCE. 





DILIGENCE. 

1. The duty to use ordinary care in supplying a proper road-bed 
and track of a railroad, and in keeping that road-bed and track in 
repair, is incumbent on a railroad corporation. It cannot escape 
the consequences of the negligence of the agents whom it has charged 
with a duty of that nature; and this whether the injury complained 
of as resulting from a defective road-bed is inflicted on a fellow- 
servant of the corporation or another. Railway Co. vy. Dunham, 
181. 

2. Touching negligence, it is proper to charge the jury, that ordi- 
nary care and caution is such care and caution as a prudent man 
would exercise under similar circumstances. Railway Co. v. Oram, 
341. 
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NEGLIGENCE—continued. 

3. Counsel fees for the prosecution of plaintiff’s demand, in cases 
of tort for negligence, are not a natural or proximate result of the 
injury, and are not to be regarded in such eases in estimating actual 
damages. Id. 

4. Ina suit against a railroad company for damages, it was cor- 
rect, after charging the jury that plaintiff could not recover if there 
Was negligence both on the part of the plaintiff and of the railroad 
company, to further charge: ‘* It is not the least degree of fault on 
the part of plaintiff that will prevent him from a recovery ; but it 
must be such a degree as to amount to a want of ordinary or reason- 
able care on his part, under the circumstances, at the time of the 
injury.”’ Railway Co. v. Gorbett, 573. 

5. Comparative negligence is not allowable; and the greatest 
degree of care and prudence is required of railways as carriers of 
passengers, Jd, 





NEW CAUSE OF ACTION. 

1. A judgment rendered for plaintiff upon a new cause of action 
set up. by amendment in a publication suit, and of which amend- 
ment defendants have had no notice, will be reversed on writ of 
error. Pendleton v. Colville, 525, 

2. Such error is fundamental, and will be noticed, although not 

assigned as error. Id. 

3. See case of an amendment held to set up a new eause of action, 

and requiring notice thereof to defendants. Jd, 


NEW TRIAL. 

PRACTICE. 

1. It must be regarded as a settled rule of practice in this court to 
revise the action of the District Court, overruling motions for new 
trial, asked because of newly-discovered testimony, where the same, 
considered in eonnection with the facts developed on the trial, is 
clearly material to the issue, and might produce a different result on 
another trial, when the testimony came to the knowledge of the 
applicant after the trial, and without negligence on his part in not 
sooner discovering it, and when such testimony is not of a character 
for which courts, by well-established practice, do not in general 
grant new trials. H. and T. C. R. R. Co. vy. Forsyth, 171. 

2. See motion held strictly to comply with the rules grantiag new 
trials on newly-discovered testimony. Jd. 





3. Where plaintiff recovered damages for injuries done him, based 
upon his own testimony, in part, as to the cause and manner of the 
injury suffered, testimony of his declarations, materially different 
from his testimony, and newly discovered, is material. Jd. 

4. The court will not consider physical facts, not judicially known 
or developed in the testimony, as reasons for disbelieving an aflidavit 


‘ 
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NEW TRIAL—continued. 


verifying testimony alleged as newly discovered, and urged to sup- 
port a motion for a new trial. Jd. 

5. A motion for new trial, based on newly-discovered testimony, 
may be met by affidavits satisfactorily impeaching the credibility of 
the witness relied on to testify to the alleged newly-discovered facts. 
Id. 

6. Cumulative testimony is additional testimony of the same kind 
to the same point. It is not cumulative when it is of a different 
character. and merely tends to prove a former proposition, in issue 
by the testimony, by proof of a new and distinet fact. Jd. 

7. Where no admissions or declarations of a party plaintiff, suing 
for personal damages, have been admitted, new testimony, giving 
his declarations as te) the manner in which the injury was inflicted, 
different from his testimony as given on the trial on that point, are 
not cumulative. Jd. 

8. While a new trial will not be granted upon evidence to im- 
peach or contradict a witness, yet objection does not lie to testimony 
to a new fact, the effect of which is to contradict or lessen the credit 
of opposing witnesses. Id. 

9. While courts ordinarily do not grant a new trial to let in a de- 
fense based upon the statute of limitations, yet where defendant 
has, by effect of such statute, become the owner of the land sued 
for, such ownership and the evidence of it are sufficiently merito- 
rious to warrant the granting of a new trial, other suflicient cause 
existing. Cowan v. Williums, 380. 


NON EST FACTUM. 


1. An affidavit attacking the genuineness of a recorded instru- 
ment is not strengthened by an additional affidavit attacking the 
genuineness of the certificate of acknowledgment, or of proof of the 
instrument, by virtue of which it is allowed to be recorded. ‘The 
disproof of the genuineness of such certificate would be a fact bear- 
ing upon the genuineness, on the issue before the jury. Gainer v. 
Cotton, 101. 

2. Such instrument so attacked, when produced and freed from 
suspicion, may be proven in any way known to the common law; 
by proof of signature of one or both witnesses, they being dead, 
or other reason for their absence being shown 3; or it may be proven 
as an ancient document. Jd. 


NOTARIAL ACT. . 





MEXICAN GRANTS. 

1. A transfer or conveyance of land by act of sale, before a notary 
beyond the limits of Texas, has long been recognized by this court 
as valid. A duly certified copy of the notary’s record is admissible 
to prove such sale. Williams yv. Conger, 582. 

2. A power of attorney executed in Mexico, in 1833, before a no- 
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NOTARIAL ACT—continued. 





tary, held duly proven by the following testimony: 1. A certified 
copy of the act made by a notary, who certified that he was succes- 
sor to the original notary before whom the act was made, and had 
his records. 2. Certificate of three notaries to the genuineness of 
the signature and seal of the certifying notary. 3. The certificate 
and seal of the Governor of the Federal District of Mexico, which 
was verified by the certificate of the proper Secretary of the depart- 
ment of Foreign Relations of the National Government of Mexico, 
under the seal of that department. Jd. 


NOTICE. 


LIEN, 2, 3. 

RECITALS. 

1. A deed containing an express reservation of a lien on land con- 
veyed for the payment of the purchase-money, has the effect to 
make the perfection of the title dependent upon the payment of 
the purchase-money. Until such payment, the superior title to 
the land remains in the vendor. Roosevelt v. Davis, 463. 

2. The record of such a deed, which in its recitals gave the par- 
ticulars as to the purchase-money notes, their respective amounts, 
time of maturity, &c., was notice of the condition of the title to the 
land atfecting subsequent purchasers. Jd. 

3. A file or entry in a surveyor’s book is not notice of a location, 
unless such book be kept in the office of the surveyor, and be accessi- 
ble to inspection, as provided by act of 1856. (Paschal’s Dig., 4573.) 
Railway Co. ¥. McGehee, 481. 

4. A prior location, followed by the statutory diligence in making 
survey and returning the field-notes, is an appropriation of the land 
agaist any claim having its inception subsequent to such date. Jd. 


OCCUPANT. 


PRE-EMPQION. 

Actual settlers and oecupants have always been favored by our 
laws; and the act of August 27, 1856, ratifying certain classes of 
grants, including headrights, and releasing all conditions attached 
thereto, shows that it was not the policy of our laws to enforce for- 
feitures in such cases, Summers vy. Davis, 541. 


OFFICE, LITIGATION FOR. 





1. Proceedings were brought by a claimant to an office against an 
incumbent. After the expiration of the term of office has expired, no 
judgment could be rendered to put the claimant into the office. This 
ordinarily is good reason for not rendering a judgment ; and this is 
especially the case in mandamus and information in the nature of a 
quo warranto for an office the term of which has expired. Lacoste 
v. Duffy, 767. 

2. It has not been customary for this court to decide questions of 
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OFFICE, LITIGATION FOR—continued. 


importance after their decision has become useless, merely to ascer- 
tain who is liable for cost. Id. 


OFFICE, REMOVAL FROM. 


1. Legislative action was not necessary to render operative the 
right to remove county attorneys, &c., by the district judge, upon 
the causes stated and in the mode prescribed. Trigg v. The State, 
645. 

2. It was proper that such proceedings be in the name of the State, 
and may be commenced by a relator. Jd. 

3. The district judge is made by the Constitution responsible for 
the inception of proceedings for removal, and he should see to it 
that such charges distinctly allege a sufficient ground, and he should 
be satistied of the truth of the charge before allowing it to be made. 
Id. 

4. Suggestions as to procedure in such prosecutions. Jd. 

5, From a judgment removing from office such ofticers, by the 
district judge, an appeal lies to the Supreme Court. Jd. 

6. The court comments on a mode of stating and submitting 
charges of official misconduct in which the practice of courts-martial 
was in part adopted, charges being made, with specifications under 
each. ‘The proceedings criticised and condemned. Jd.. 


OFFICIAL MISCONDUCT. 


DRUNKENNESS. 

Such charge against a county attorney was sufficiently made by 
an allegation that, in assuming to prosecute a party accused of an 
offense, he had intentionally managed the prosecution so as to pro- 
cure his acquittal, when he knew the aceused was guilty of the 
offense with which he was charged. Trigg v. The State, 645. 


ORDINANCES OF CONSTITUTIONAL CONVENION. 





The Constitutional Convention of 1868, August 26, passed an 
ordinance **creating the county of Webster” ‘tout of portions of 
the counties of Fannin and Lamar,’’ and it was by the ordinance 
made the duty of the County Court of Fannin county, as soon 
as convenient after the passage of the ordinance, **to organize 
the said county of Webster, by holding elections for the purpose 
of electing all county officers, or recommending suitable persons 
to the commander of the fifth military district to fill said offices.” 
The County Court recommended to said commander persons as suit- 
able for said offices, but no action was taken thereon. ‘The adjourn- 
ed session of the convention took no further action on the subject, 
nor has any legislative action subsequently been had. ‘The Consti- 
tutional Convention of 1875 made no mention of Webster county 
in its apportionments of the counties in the State. August 23, 1876, 
proceedings were begun in the District Court of Fannin county for 
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ORDINANCES OF CONSTITUTIONAL CONVENTION—cont’d. 
mandamus against the County Court of that county, to compel the 
organization of Webster county : Held— 

1. The non-action by the military commander of the district 
may be considered as a disapproval of the ordinance. 

2. The failure of the convention, when again in session, to 
take further action, may be considered evidence of abandon- 
ment of the project. 

3. The declaration creating the existence of the county, but 
providing steps for its organization, did not, of itself, create the 
new county, so as to detach it from the old counties. 

4. The failure by the Constitutional Convention of 1875 to 
recognize said county, may be regarded as an authoritative 
condemnation of its existence. 

5. Hence it was not the clear duty of the Countly Court to 
act, and the mandamus was properly refused. Ryan v. Evens, 
364. 





PARENT AND CHILD. 

1. See statement of case for a charge of the court held correct as 
to the liability of an employer of a minor, when the employment, is 
without the consent of the parent, and the minor receives injury 
from the negligence of the other servants of his employer. Rail- 
way Co. vy. Miller, 322. 

2. Ina suit by a father against a railway company for permanent 
injury—as the loss of an arm—inflicted on his minor son by the 
negligence of other employés of the road, when the employment 
was without the father’s consent, the plaintiff is entitled to recover 
the value of the son‘s services until he arrives at the age of twenty- 
one years, the expense of medical attendance and nursing, and such 
other expenses as are rendered necessary by the injury. Jd. 


PAROL CONTRACT FOR SALE OF LAND. 

A petition to enforce a parol contract for sale of land should 
contain, in clear and distinet terms, the contract sought to be en- 
forced, the sum to be paid, the time at which the different install- 
ments were to be paid, the manner of payment or performance, or 
facts relied upon to excuse the literal performance. Jones vy. Jones, 
683. 


PAROL EVIDENCE. 
CONDITIONAL SALE. 
SPECIFIC PERFORMANCE. 
Parol evidence is admissible to show that insurers or their agents 

are responsible for an omission or improper statement of mat- 
ters in the application, which are referred to and made matter of 
warranty in the policy, when such warranty is relied on to defeat 
an action on the policy, and to show that the insured is in no way 
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PAROL EVIDENCE—continued, 

responsible for, or has contributed to, the mistake, but has relied on 
the insurer or his agent to prepare the application and policy, and 
did not, in fact, know of the mistake or omission, and that the 
insurer or agent knew the facts as they existed when the policy 
was issued, and so is estopped from setting up the breach of the 
warranty as a defense. Texas Banking and Insiirance Co. v. 
Stone, 4. 





PART PERFORMANCE OF CONTRACT. 

1. Where one is employed to perform some stipulated work, or 
to labor for a specified period of time, and, after part performance 
on his part, is wrongfully prevented from completing the work 
contracted for, or laboring for the full period stipulated, the em- 
ployé may treat the contract as abandoned, and may sue for the 
reasonable value of the labor performed or service rendered ; and 
the employer is estopped from setting up the contract as a bar to 
the action. Hearne v. Garrett, 619. 

2. In such case the employé may sue at once on the contract for 
damages sustained by its breach. Id. 


PARTIES. 
BILLS OF EXCHANGE. PARTITION. 
JURISDICTION. Res ADJUDICATA. 


1. In suits for damages brought under the act of February 2, 
1862, the better practice is to join all entitled to participate in the 
damages as parties ; but should any be omitted, the petition should 
state all who are entitled to share in the recovery. When it is evi- 
dent, from the petition, that all are not so described, exceptions on 
that account should be allowed. H. and T. C. R. R. Co. v. Moore, 
31. 

2. An order of sale to foreclose a mortgage, sale and confirmation, 
with au administrator’s deed to land sold by the intestate in his life- 
time, his vendee being in possession under recorded deed, do not, 
as to sich vendee in possession and not a party to the proceedings, 
confer title, or affect the rights of such party. Schmeltz vy. Garey, 
49. 

3. Nor is such administrator’s sale made valid by the fact that the 
mortgagee also had a judgment lien upon such land, when such 
judgment was not made the basis of the action of the Probate 
Court. Id. 

4. Plaintiff, in his suit in trespass to try title, was not required 
to make any other party defendant but the one claiming and hold- 
ing the land sued for; but upon amending and seeking to enforce 
his mortgage, it became necessary to make all purchasers of the 
mortgagor, subsequent to the mortgage, of parcels of the mortgaged 
lands, parties defendant, so that equities between them, and in the 
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PARTIES—continued. 


several tracts claimed by each, may be adjusted. Miller v. Rogers, 
398. 

5. In partition suits, all of the co-tenants must be made parties ; 
and any purchaser under one of them should be made a party, and 
he should be able to connect himself with the co-tenant under whom 
he cla. Arnold y. Caudle, 527. 

6. In an action to foreclose a lien against parties in possession 
who reconvene, and one setting up a mortgage upon the land and 
claiming to have taken it without notice of plaintiff’s lien, such 
mortgagee is a necessary party, and it is error to dismiss as to him, 
and also error to disregard his plea asking affirmative relief. Hwell 
v. Anderson, 697. 


PARTITION. 








HOMESTEAD. 

1. A tenant in common will not be allowed to force partition of a 
part of a common estate. He must apply for partition of the entire 
estate, if he would divide any. Battle v. John, 202. 

2. But it does not follow, that, on a purchase from one tenant 
in common of a part of the common estate, when such purchase is 
acquiesced in by the others, a partition of such part cannot be had 
without forcing partition of the eutire property. Id. 

3. It would seem to follow, that if some of the parties have no 
interest, either legal or equitable, by estoppel or otherwise, in a 
portion of the tract, they cannot object to partition because it is not 
sought of such portion, especially when all parties interested in the 
entire tract sought to be partitioned are before the court. Jd. 

4: A partition made by the owners of a tract of land among 
themselves, in writing, accompanied by a map showing the sub- 
divisions of the land, and the parts allotted to each, signed and 
placed on record, evidences a transfer of any right held by those 
joining in the partition, in that part allotted to one of the parties ; 
each holds in his part such title as he and those joining in the par- 
tition could give. Hunter v. Morse, 219. 

5. A decree of partition was introduced in evidence; the plat and 
field-notes made by the commissioners of partition, making part of 
the decree, were in conflict. It was competent and proper for the 
court to instruct the jury as to the meaning of the decree, and to in- 
struct that the field-notes in the decree were conclusive among the 
parties, when the decree named the field-notes as determining the 
boundaries. Hurt v. Evans, 311. 

6. A map accompanying and forming part of a report by commis- 
sioners making partition of land, will not necessarily control field- 
notes also forming part of such reports, where there is a difference 
in the length of lines as given in figures on the map, and as written 
in the field-notes, Jd. 

7. In an action for partition, the defendants are liable for all 
53 
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PARTITION—continued. 

costs incurred in contesting the rights of the successful plaintiffs in 

such suit. Subsequent to the decree ascertaining the rights of the 

parties, the costs should be apportioned according to their respect- 

ive interests. Johns v. Northeutt, 445. 

8. That plaintiffs were claiming partition renders if material that 
all the parties interested be before the court ; and Wence, proof of 
heirship of all parties taking by descent from heirs of the party 
from whom the estate descended became material, although in no 
way affecting the extent of the inferest held by the defendants as 
co-tenants. Id. 

9. Ina suit by heirs of a deceased husband against two vendees 
of the widow, one of whom held from her a deed for the south half, 
and the other, by her deed of later date, held the north half of 
the tract, the court below, having allotted the north half to the 
plaintiffs, proceeded further to divide the south half between the 
two defendants, and to make an order adjudicating between them 
some matters as to improvements: Held— 

1. It was competent, on partition, to allot the north half to 
plaintiffs, if necessary to their interest; and in such event, the 
purchaser of that half had no legal ground of complaint. 

2. But the court, after having set apart the north half to the 
plaintiffs as their equal and proper share, had no power to float 
the purchaser who claimed that half down upon the south half, 
not included in his deed, and held by a deed older than his own. 

3. A partition is a distribution among parties who are part 
owners, and cannot be made to operate as a conveyance of land 
to one of the parties to the suit, who had no interest in or title 
to that particular portion. 

1. ‘There was no such relation between the two purchasers 
from the widow, as to require the elder in time to divide his 
purchase with the junior purchaser of the other part of the 
tract, nor such as enables the court to adjudge any sum from 
one to the other on a failure of title to either. Arnold vy. Cau- 
ble, 527. 

10. In partition suits, all of the co-tenants must be made parties; 
and any purchaser under one of them should be made a party, and 
he should be able to connect himself with the co-tenant under whom 
he claims. Jd. 

11. On recovery by a co-tenant of lands upon which improve- 
nents have been made in good faith, under a claim of right, an 
account of the rents and profits should be taken, and the excess, 
if any, above them should be allowed to the party making such 
improvements. Id. 

12. Subject to these limitations, a co-tenant may have his share 
allotted from any part of the tract of land; and, so far as conflicting 
with this right, any conveyance by another co-tenant to a purchaser 
of a part of the tract by metes and bounds, is void. Jd. 
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13. Where but one, or where several hold small parcels of the 
estate, equity would direct that the share or shares of each and his 
improvements be allotted as claimed, making such title good by 
allotting such tracts to the co-tenants from whom such purchases 
were paade. Id. 

14. analogy to the rule as to the rights of purchasers of parts 
of a tract or tracts of land covered by an incumbrance, requir- 
ing the enforcement of the incumbrance against the late pur- 
chasers first, it would seem equitable to give preference to an elder 
purchaser in partition; and the more so, when the subsequent pur- 
chaser had notice of the facts of the title. Jd. 

15. After such adjudication, and after a commission to make 
partition in accordance therewith had made their report, the court 
ordered that the administrator make deed for the half set apart 
within one month: Held, That the failure of the administrator to 
make such deed did not avoid the adjudication as to the extent of 
the interest. Guilford v. Love, 715. 


PARTNERSHIP. 
ILLEGAL CONTRACT. 


PATENT. 

1. While a prior valid and subsisting location and survey will 
prevail over a subsequent location and patent, yet the patent carries 
with it a prima-facie right to the land thereby granted by the State 
to the patentee. Johnson vy. Eldridge, 507. 

2. To rebut such presumption, it devolves upon the adverse 
claimant to clearly establish a prior or superior equitable right. If 
both parties have equities, unless there is a decided preponderance 
the legal ti¥e must obtain. Jd. 


PENDENTE LITE SALE. 

1. That a plaintiff in an injunction suit, seeking to enjoin the sale 
under execution of lands, has permitted the lands to be sold pend- 
ing the litigation, will not affect the right of the plaintiff in the 
execution sought to be enjoined. Sampson vy. Wyett, 627. 

2. This court will not interfere with such right at the instance of 


parties resisting such effort to dismiss, who allege a purchase pend- 
ente lite of the interest of the plaintiffs in error in the subject of 
litigation. Davis v. Hale, 712. 


PLEADING. 

INSURANCE, 3, 4. 

1. In trespass to try title, a plaintiff setting up a chain of title to 
the land sued for in his original petition, may, by amendment, 
describe a tract of different location, and by other chain of title ; 
and such amendment relieves the plaintiff from the allegations in 
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PLEADING—continued. 





his original petition as to his title; and he may support his title to 
the land described by any competent testimony. Hunter vy. Morse, 
219. 

2. An action of trespass to try title was brought by a vendor 
against a purchaser of parts of several tracts conveyed at the same 
time; by amendment, the suit was changed into a AD closure suit 
on a mortgage, setting out a history of the dealings by the vendee 
in selling parts of the land incumbered by the mortgage, and of col- 
lections and compromises made by the vendor with such purchasers 
and their vendees ; asking judgment for a sum proportional in value 
to the land sued for, with relation to the entire tracts, and naming 
a specific sum as such value. Under such state of pleading, a judg- 
ment in excess of both such estimated sums, and enforcing the 
mortgage for such judgment against the tracts sued for, was erro- 
neous. Miller v. Rogers, 398. 

3. Where, by the pleadings of the plaintiff to foreclose, it is shown 
that other lands were included in the mortgage sought to be fore- 
closed, and which lands have been sold by the mortgagor, and that 
plaintiff had settled with some of such purchasers, the equitable 
rights of such persons, and of others, as’ affected by such acts, be- 
come part of the litigation, as if pleaded in defense, and must be 
acted upon by the court in adjudging or refusing relief. Id. 

4, In an action of trespass to try title in the ordinary form, with 
the plea of not guilty, the equities of parties to the suit in the land 
in controversy, which was sold under a decree foreclosing the ven- 
dor’s lien, and which equities grew out of the relation of the par- 
ties prior to such sale, will not be inquired into. The equities must 
be set ont in the pleadings. Rippetoe v. Dwyer, 498. 


PRACTICE. 
AMENDMENT. PART PERFORMANCE. 
FORECLOSURE. PRACTICE IN DISTRICT COURT. 
MANDATE. TRESPASS TO TRY TITLE. 
PARTIES, l. VENDOR’S LIEN. 
PARTITION. 


1. A State court in which a suit is brought will take no notice of 
proceedings in bankruptey in a Federal court, unless it is presented 
in such way as to invoke judicial action. Coffee v. Ball, 16. 

2. The State courts have jurisdiction, after a bankrupt’s discharge, 
to ehforce a vendor’s lien upon land sold by the bankrupt before 
the proceedings in bankruptcy began, and against a purchaser with 
notice. Jackson vy. Elliott, 62. 

3. Where competent evidence, tending to establish the truth of 
the petition or answer, has been excluded by the court below upon 
an untenable objection made to it by the other party, but in a case 
where no ground of action or of defense is presented by the plead- 
ings, and it is obvious from the nature of the case that the defect 
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PRACTICE—continued. 
could not be enred or avoided by amendment, and, had the desired 
evidence been admitted, that the opposite party would have beet 
entitled to a judgment non obstanti veredicto, the error in exclud- 
ing the testimony is abstract and immaterial, furnishing no ground 
for reversal on appeal. De Leon vy. Trevino, 88. 





4. An affidavit attacking a recorded instrument is not strength- 
ened by au additional affidavit attacking the genuineness of the cer- 
tificate of acknowledgment, or of proof of the instrument, by virtue 
of which it is allowed to be recorded. The disproof of the genuine- 
ness of such certificate would be a fact bearing upon the 
ness, on the issue before the jury. Gainer v. Cotton, 101. 

5. Such instrument so attacked, when produced and freed from 
suspicion, may be proven in any way known to the common law ; 
by proof of signature of one or both witnesses, they being dead, or 


genuine- 


other reason for their absence being shown ; or it may be proven as 
an ancient document. Jd. 

6. The suspicion from which the instrument so produced must be 
freed before the execution of such instrument may be proved by 
evidence of signature of subscribing witnesses, must arise from 
something apparent on the face of the instrument,—something of 
which the judge can take notice, and upon which he can act; not 
such suspicion as may be raised by extraneous testimony, introduced 
by the adverse party. Jd. 

7. A certified copy of a deed made to plaintiffs’ ancestor for a 
town lot, reciting a money consideration, but of even date with a 
bond for title from said ancestor for part of the land sued for, the 
deed being referred to in the bond, and its consideration recited as 
the lot so conveyed, is relevant ; and notice having been given to 
plaintiffs’ attorneys, and to one of plaintiffs, to produce the original, 
and no objection having been made to the notice as giving insuffi- 
cient time to produce it, the copy was competent testimony. Jd. 

8. On the dissolution of an injunetion to restrain a sale of prop- 
erty by a sheriff, it is error to enter judgment, on motion, finally 
determining the suit, when a trial is demanded by the plaintiff. It 
would be otherwise, if the motion to dissolve is presented when the 
case is called for trial, and is predicated on the want of equity in the 
bill. Ferguson v. Herring, 126. 

9. When an injunction is dissolved which issued to restrain the 
sale of property by the sheriff levied on under execution, it is error 
to render judgment for ten per cent. damages against the plaintiff, 
if he was no party to the execution or former judgment. It is also 
error, in such case, to render judgment against the principal and 
sureties on the injunction bond for the value of the property levied 
on. The only way in which a defendant could recover damages in 
such proceeding, would be on a claim set wp in reconvention. Jd. 

10. The court will not consider physical facts, not judicially known 
or developed in the testimony, as reasons for disbelieving an alli- 
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davit verifying testimony alleged as newly discovered, and urged to 
support a motion for a new trial. Railway Co. v. Forsyth, 171. 

11. A motion for new trial, based on newly-discovered testimony, 
may be met by affidavits satisfactorily impeaching the credibility of the 
witness relied on to testify to the alleged newly-discovered facts. Jd. 

12. While a new trial will not be granted upon evidence to im- 
peach or contradict a witness, yet objection does not lie to testimony 
to a new fact, the effect of which is to contradict or lessen the 
credit of opposing witnesses, Id. 

13. The fact that parties in the first suit are not identically the 
same as those in the second, when the first case was decided on its 
merits, and not upon exception to the joinder or non-joinder of par- 
ties, is no answer to the plea of former judgment. Girardin vy. 
Dean, 243. 

14. The plea of former judgment being sustained as to part of the 
plaintiffs, under our liberal system of practice, the remaining plaiu- 
tiffs, in an effort to protect themselves against the collection of a 
tax, could proceed with the suit, if after such dismissal the court 
had jurisdiction of the suit as changed, by the effect of the plea, as 
to the other plaintiffs. Jd. 

15. On the trial, an instrument in the Spanish language, and of 
date October 15, 1835, was admitted in evidence ; a translation was 
read without objection (it not appearing that it was made by an ex- 
pert or by authority): Held, That no objection could be taken to 
the act of a judge trying the case instructing the jury upon the legal 
effect to be given to the instrument in evidence. It was-of no con- 
sequence how his knowledge of its contents was obtained. Cowan 
v. Williams, 380. 

16. An amendment made several terms after service of citation, 
setting up new boundaries to the land sued for, and requiring dif- 

ferent evidence to rebut it, is, as to the defense, material ; and it 
being made in absence of the defendant or of his attoruey, and on 
the day of the trial, is ground for new trial. Id. 

17. Section 27 of the Probate act of 1876, providing for the re- 
moval of executors or administrators by the county judge of his 
own motion, or of any person interested in the estate, * * * * 
** when they fail to obey any order of the court consistent with this 
act in relation to the estate committed to their charge,”’ gives the 
right to remove for the failure to execute an order requiring the sale 
of land, although the administrator may claim that the order was 
illegal, because including the homestead. Wright v. Me Natt, 425. 

18. The legality of an order of sale cannot be tested by the ad- 
ministrator resisting an order removing him for disregarding the 
order of sale. The remedy against the disputed order is by appeal 
or certiorari. Id. 

19. ‘The order setting apart the homestead and exempted property 
having been taken for revision to the District Court, and having 
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PRACTICE—continued. 
been continued for several terms, the administrator amended and 
asked judgment for the recovery of the said property and the value 
of its use, &c.; and no exception having been taken to the amend- 
ment below : Held, While such amendment and action upon it were 
irregular, it is not ground for reversal. Oldham vy. Melver, 556. 

20. The district judge is made by the Constitution responsible for 
the inception of proceedings for removal from office, aud he should 
see to it that such charges distinctly allege a sufficient ground, aud 
he should be satisfied of the truth of the charge before allowing it 
tobe made. Trigg v. The State, 645. 

21. From a judgment removing from office such officers, by the 
district judge, an appeal lies to the Supreme Court. Jd. 

22. The court comments on a mode of stating and submitting 
charges of official misconduct in which the practice of courts-martial 
was in part adopted, charges being made, with specifications under 
each. ‘The proceedings criticised and condemned. Id. 

23. Under section 24 of article 5 of the Constitution of 1876, the 
leave and sanction of the District Court affirmatively given to pro- 
ceedings by a relator, are necessary to their validity ; and upon the 
District Court dismissing a petition filed for that purpose, such 
action will not be revised on appeal. Smith v. Brennan, 681. 

24. A defendant who filed a plea in reconvention, setting up facts 
on which affirmative relief was asked, and against whom plaintiff 
was permitted to dismiss his suit, and whose plea in reconvention 
was disregarded in the District Court, has the right, on final judg- 
ment therein being rendered in favor of the plaintiff, to have the 
action of the court revised on appeal. Ewell v. Anderson, 697. 


PRACTICE IN DISTRICT COURT. 

1. Although it be error to enforce the trial of a case, save when 
called regularly in its order on the docket, yet it is not ground for 
reversal, unless it is apparent that the case was not tried in its regu- 
lar order, but was in fact tried at another time, and that such action 
of the court was at the time excepted to. Price vy. Lauve, 74. 

2. Exceptions to the action of the court (as setting a case fora 
future day of the term) must be taken at the time of such act of the 
court, and the exception noted. ‘The bill of exceptions so taken 
and noted may be, by consent of the court, drawn up and sigued at 
any time during the term. Jd, 

3. An affidavit for continuance, showing sufficient reasons for 
want of diligence on first application for continuance, yet showing 
that the testimony is immaterial to the issues made by the pleading, 
may properly be overruled, Id. 

4. Such resolutions touching the disposition of cases invoked in 
an application for continuance, and not as a written agreement filed 
in the case, will not be enforced. Jd. 

5. Where suit is brought to foreclose a mortgage upon several 
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PRACTICE IN DISTRICT COURT—continued. 


tracts of land, and the defendant makes no request as to the order 
in which he desires the tracts to be sold, he cannot, on appeal, object 
to the action of the court in determining such order in which the sev- 
eral tracts are to be sold. Id. 

6. Where competent evidence, tending to establish the truth of the 
petition or answer, has been excluded by the court below upon an 
untenable objection made to it by the other party, but in a case 
where no ground of action or of defense is presented by the plead- 
ings, and it is obvious from the nature of the case that the defect 
could not be cured or avoided by amendment, and, had the desired 
evidence been admitted, that the opposite party would have been 
entitled to a judgment non obstanti veredicto, the error in excluding 
the testimony is abstract and immaterial, furnishing no ground for 
reversal on appeal. De Leon v. Trevino, 88. 

7. A decree of partition was introduced in evidence ; the plat and 
field-notes made by the commissioners of partition, making part of 
the decree, were in conflict. It was competent and proper for the 
court to instruct the jury as to the meaning of the decree, and to in- 
struct that the field-notes in the decree were conclusive among the 
parties, when the decree named the field-notes as determining the 
boundaries. Hurt v. Evans, 311. 

8. The District Court having assumed jurisdiction to try title to 
property claimed under the statute and appraised at $400, the sure- 
ties would have the right to relief by injunction suit or motion, so as 
to prevent the abuse of the process of the court without jurisdic- 
tion. Chrisman v. Grayham, 491. i 


PRACTICE IN SUPREME COURT. 





CITATION IN ERROR. MANDATE. 
JURISDICTION. WRIT OF ERROR. 


1. When the petition for a writ of error omits to state the resi- 
dence of a defendant in error, the clerk, in issuing the citation in 
error, may direct it to the sheriff of the county in which the original 
petition states that the party resides. Lubbock vy. Cook, 96. 

2. When time is to be computed from or after a certain day from 
an act done, the day on which the act is done is to be excluded in 
the computation. Id. 

3. In computing the two years within which a writ of error may 
be taken, the day of the rendition of the judgment is excluded. Id. 

4. A judgment for an amount in excess of the amount claimed 
will be reversed. Walker v. Lewis, 123. 

5. Causes dismissed on eall of the docket for want of prosecution 
will not be reinstated, except on some showing of merit in the 
appeal, and excuse for the failure to appear, by brief or otherwise. 
Daniels vy. Larendon, 216. 

6. Counsel for motion to reinstate showed by affidavit that he 
knew the crowded condition of the docket, and supposed that a hear- 
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PRACTICE IN SUPREME COURT—continued. 











ing or decision could not be hoped for at the present term ; and that 
counsel was too much pressed with business to prepare such a brief 
as the importance of the question involved demands: Held, The 
excuse for failure to appear was insufficient. Id. 

7. In cases where it can be reasonably inferred that there are 
merits in the appeal or writ of error, and that serious injury will 
probably result from the dismissal, although no strictly legal or satis- 
factory excuse is given for the neglect leading to dismissal, the court 
has frequently set aside the order, and permitted the case to be rein- 
stated upon terms. Jd. 

8. That «a homestead was conveyed in trust to secure a loan made 
before the present Constitution took effect, and at twenty-four per 
cent. per annum, and that the privy acknowledgment of the wife 
was taken to the trust deed by a notary employed by the husband 
to negotiate the loan, does not constitute an evident meritorious case 
for equitable relief. Jd. 

9. Where an injunction is dissolved, bill dismissed, and costs ad- 
judged against plaintiff and sureties on the injunction bond, such 
sureties cannot become sureties on the appeal bond of their princi- 
pal. Id. 

10. Suggested by the court, that, in motions for rehearing, it will 
ordinarily be sufficient to point out in such motion briefly some 
mistake, or misconception of law or fact, into which the court has 
fallen, as exhibited in the opinion, with such reference to the record 
or to authorities as will call it to the attention of the court. Hurt 
v. Evans, 311. 

11. A sheriff ’s deed conveyed all the interest of the defendant in 
a foreclosure suit at the date of the decree ; part of the land had been 
sold pending the suit; the point was not raised in the court below : 
Held, That the question as to the effect of the sheriff’s deed will not 
be limited so as to exclude that sold pending the suit, and before the 
decree, when first raised in the Supreme Court. Rippetoe v. Dwyer, 
498. 

12. Plaintiffs in error have the right to consent to the withdrawal 
of a submission, and agree that the case be affirmed. Davis v. Hale, 
712. 

13. This court will not interfere with such right at the instance of 
parties resisting such effort to dismiss, who allege a purchase pend- 
ente lite of the interest of the plaintiffs in error in the subject of 
litigation. Id. 

14. Proceedings were brought by a claimant to an office against an 
incumbent. After the expiration of the term of office has expired, 
no judgment could be rendered to put the claimant into the office. 
This ordinarily is good reason for not rendering a judgment; and 
this is especially the case in mandamus and information in the nature 
of a quo warranto for an office the term of which has expired, La- 
coste v. Duffy, 767. 
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15. It has not been customary for this court to decide questions of 
importance after their decision has become useless, merely to ascer- 
tain who is liable for cost. Jd. 

16. A litigation for the office of county treasurer dismissed, be- 
cause the term of the office sought had expired. Jd. 

17. The plaintiff in error is held to reasonble diligence in caus- 
ing the writ of error to be issued and served. If, for want of dili- 
gence, a term is missed, the writ of error brought to the succeeding 
term will be dismissed. Thompson v. Rice, 769. 

18. Judgment was rendered February 5, 1875; petition and error 
bond filed January 24, 1877; citation in*®error was issued aud served 
March 29, 1877, less than twenty days before the first day of the as- 
signment embracing the county where the judgment was rendered ; 
the transeript was filed at the term thereafter: Held, That as by 
the negligence of the plaintiff in error a term was lost, a motion to 
dismiss should prevail. Jd. 

19. Discussion as to diligence required of plaintiff in error to have 
citation in error served. Overton v. Terry, 773. 

20. A motion to dismiss for defective citation in error is a waiver 
of delay in its issuance as reason for dismissing the case when the 
defective citation has been corrected. Id. 


PREEMPTION. 


1. The actual settler and occupant of the soil has always been re- 
garded with peculiar favor, both by the Legislature and the courts. 
Statutes giving preémptions and laws for the protection of actual 
occupants have always been construed liberally in favor of such 
preémptor and occupant. Johnson vy. Eldridge, 507. 

2. A preémptor having settled upon and designated for a home- 
stead a tract of public land, may apply to his preémption survey 
a land certificate, and obtain patent, without losing his priority of 
right in the land by his settlement and occupancy, as against one 
locating subsequent to his settlement as preémptor. 7d. 

3. This court will reverse where an improper issue has been sub- 
mitted to the jury, and where it cannot be seen from the record 
but that the jury may have found a verdict upon such issue, al- 
though the verdict upon the law and testimony was correctly found 
upon the merits. Williams vy. Conger, 582. 


PREFERRING CREDITORS. 





Although a creditor may know the insolvency-of the debtor, he 
may fairly and legally secure for himself a preference over other 
creditors, (provided his negotiation does not come within the pro- 
hibitions of the Bankrupt law,) and this though the object of the 
debtor be to defeat his other creditors, provided the preferred cred- 
itor is not chargeable with notice of that fact. Frazer vy. Thatcher, 
26. ‘ 
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PRESUMPTION OF REGULARITY OF JUDGMENT. 


1. The judgments of said court in an administration within the 
scope of the power granted it by law, and embracing and appertain- 
ing to the subjects within the estate administered, intrusted by law 
to its control and action, were to be regarded, in any collateral action 
ealling their validity in question, as judgments of any other court of 
record of general jurisdiction, and entitled to the same presumption 
in support of their validity. Guilford v. Love, 715. 

2. The weight of authority seems to establish the proposition, 
that where the record is silent on the subject of notice, the judg- 
ment of a court of general jurisdiction will support itself, and in 
2 collateral action canflot be impeached for want of alleged juris- 
diction over the parties. Id. 

3. In the absence of citation for the administrator in the record, 
and of recitals of service, notice will be presumed, to support the 
order of the court adjudging half the league of land, as against the 
estate. Id. ; 


PRINCIPAL AND AGENT. 


Railroad companies are liable for negligence or unskillfulness 
of parties in their employ, and generally for their acts, unless it be 
shown that such acts were outside of the purpose of their employ- 
ment, or were the willful acts of such agents or employés. ail- 
way Co. v. Gorbett, 573. 


PROBATE MATTERS. 








1. Property not inventoried is not under the jurisdiction of the 
Probate Court, so as to be subject to its orders. Schmeltz v. Garey, 
49. 

2. An administrator’s sale of land which had been sold and paid 
for in the lifetime of the intestate, and which had not been invento- 
ried, and in the proceedings ordering the sale the vendee was no 
party, conveys no title as against said vendee. Miller v. Rogers, 
398. 

3. Under the Probate act of 1870, an administrator sold lands of 
the estate lying in other counties. A return of the sale was made. 
Subsequently, the administrator finding that the lands were of 
much greater value than the sum realized, so represented to the 
court, and asked that the sale be set aside. The purchaser resisted, 
and objected to testimony showing the value of the land. The 
court below sustained exceptions to the testimony, and approved 
the sale: Held— 

1. That inadequacy of price is sufficient reason to set aside the 
sale, 


« 


2. That the exclusion of the question and answer, ** What is 
the value of the land?” on the ground that the court had no au- 


thority to inquire into the value of the land, raises the question 
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PROBATE MATTERS—continued. 





of the value before the court under the allegation made, for 
revision on appeal. 

3. The refusal to hear such evidence is equivalent to a dis- 
missal of the application to set aside the sale for insufficiency. 
Hardin vy. Smith, 420. 

4. Section 27 of the Probate act of 1876, providing for the removal 

of executors or administrators by the county judge of his own mo- 
tion, or of any person interested in the estate, * * * ‘* when 
they fail to obey any order of the court consistent with this act in 
relation to the estate committed to their charge,”’ gives the right to 
remove for the failure to execute an order requiring the sale of land, 
although the administrator may claim that the order was illegal, 
because including the homestead, Wright v. Me Natt, 425. 
5. The legality of an order of sale cannot be tested by the admin- 
istrator resisting an order removing him for disregarding the order 
of sale. The remedy against the disputed order is by appeal or cer- 
tiorari. Id. 

6. An order for the sale of 300 acres of land, including the home- 
stead, for the payment of debts of an estate, is not a nullity by reason 
of including the homestead, though it might be erroneous. Jd. 

7. Under the Probate law of 1870, as amended May 27, 1873, an 
order requiring an administrator to give a new bond, affects his 
right to administer; and an appeal taken from such order by the 
administrator, without bond, would not suspend the order so appeal- 
ed from. Bills vy. Scott, 430. 

8. Under the Probate act of 1870, an administrator having a pri- 
vate interest in resisting an order of the Probate Court requiring 
property to be added to his inventory, cannot protect such interest 
by appeal from such order, in his official character, without bond. 
Id. 

9. Anadministrator failing to perfect a suspensive appeal, cannot, 
by injunction, prevent the enforcement of an order requiring him 
to give a new bond; nor of an order.removing him from the admin- 
istration for the want of such new bond, Id. 

10. The Probate act of 1870, (Paschal’s Dig., 5487,) declaring that 
**the property reserved from forced sale by the Constitution and 
laws of this State, or its value if there be no such property, does 
not form any part of the estate of a deceased person where a con- 
stituent of the family survives,’? does not apply to a pension war- 
rant issued toa veteran soldier during his lifetime under the pen- 
sion law of 1874. (Gen. Laws 14th Leg., 1874, 'p. 114.) Heard v. 
Northington, 439. 

11. Under the Probate law of 1870, (Paschal’s Dig., 5744-5746,) a 
decree of the District Court ‘t adjudging and decreeing L. J. and J. 
C. Robinson to be the heirs and only heirs of Jesse J. Robinson, 
deceased, and ordering and adjudging the entire estate of said dece- 
dent to be delivered to them,*’ made on the application of said parties, 
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and without notice to any others, is but an ex-parte proceeding, and 
does not conclude others in fact heirs of said Jesse J. Robinson. 
Johns v. Northcutt, 444. 

12. A sale under an order of the Probate Court, of a tract of 
land, does not convey to the purchaser an interest in the tract in- 
consistent with an interest therein recognized by the same court in 
proceedings had in the estate. The probate sale only conveyed the 
interest of the estate. Guilford v. Love, 715. 

13. Mode of procedure in Probate Courts discussed, and therefrom 
conclusion reached that they should be held to be of general juris- 
diction within the division of subjects allotted to them. Jd. 

14. The authority in Probate Courts, in act of 1848, authorizing 
proceedings for specific performance of written contract for sale of 
land, made by the deceased, (Paschal’s Dig., 1313,) and that pro- 
viding for partition at suit of a holder of joint interest with the 
estate, (Paschal’s Dig., 1367,) are not such special proceedings as 
will require the record aflirmatively to show every step, but are 
within the general jurisdiction of the court, and supported by pre- 
sumptions of regularity. Id. 


RAILWAY COMPANY, RULES OF. 


1. A railroad company, though a common carrier, has the right to 
make reasonable regulations for conducting its business, H. and 7. 
C. R. R. Co. v. Moore, 31. 

2. A regulation that freight and passengers will be carried on 
its road in separate trains, is reasonable ; and the road has the right 
to enforce it, when they furnish sufficient accommodations for each, 
Id. 

3. A party, against such rule, intruding himself upon a freight 
train, and suffering injury, cannot recover therefor. Jd, 

4, Where a railroad company, notwithstanding such rule, habitu- 
ally permits passengers on its freight trains, the company would 
be liable. Id. 

5. But where such rule exists, and there are no cars attached to 
the trains except freight cars, the burden of proving the consent of 
the road would be cast upon the parties claiming damages for injury 
to one taking passage on such freight train. Jd. 

6. Where the evidence shows the existence of such rule exclud- 
ing passengers from freight trains, and that the conductor had no 
authority to relax the rule, and that the party injured was ac- 
quainted with the regulations of the company: //eld, That it cannot 
be presumed that the company had contracted to carry such injured 
party as a passenger; and no action can be maintained for the 
injury resulting in his death, caused by the wreck of the freight 
train. Id. 


RAILWAY CO. RESPONSIBLE FOR DELIVERY OF GOODS. 








1. A railway company, as common carrier, is responsible for the 
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delivery of goods shipped by it to the consignee; and the company 
is liable on delivery to any one else. Railway Co. y. Adams, 748. 

2. The statute (Paschal’s Dig., 445) altering the liability from 
that of common carriers to that of warehouseman, does not apply 
where no effort was shown to notify the consignee of the arrival of 
the goods shipped. Jd. 


RATIFICATION. 


A deed for the certificate, upon the same consideration on which 
the lease was made. executed subsequent to the removal of the 
condition against alienation, passed title to the certificate. Ames y. 
Hubby, 705. 


RECITALS. 


MARITAL RIGHTS. 

NOTICE. 

1. Subsequent purchasers are bound by the recitals in the deeds 
through which they claim; and when a deed in a title discloses the 
existenee of purchase-money notes, the subsequent purchasers will 
be charged with notice of their non-payment. Jackson vy. Elliott, 62. 

2. When a vendor reserves in his deed a lien for unpaid purchase- 
money, the lien is preserved as against a subsequent purchaser, who 
is charged with notice of the lien, and this without regard to the 
registry of the deed. Id. 

3. The recitals in an inventory made by an administrator are 
not evidence, in a subsequent controversy, to show the homestead 
character of the property. Blessing v. Edmonson, 333. 

4. The.record of such a deed, which in its recitals gave the partic- 
ulars as to the purchase-money notes, their respective amounts, time 
of maturity, &c., was notice of the condition of the title to the land 
affecting subsequent purchasers. Roosevelt vy. Davis, 463. 


RECONVENTION. 


A defendant who filed a plea in reconvention, setting up facts on 
which affirmative relief was asked, and against whom plaintiff was 
permitted to dismiss his suit, and whose plea in reconvention was 
disregarded in the District Court, has the right, on final judgment 
therein being rendered in favor of the plaintiff, to have the action of 
the court revised on appeal. Ewell vy. Anderson, 697. 


REMOVAL FROM OFFICE. 


CONSTITUTIONAL LAW. 
OFFICIAL MISCONDUCT. 


REPEAL. 





STATUTES CONSTRUED. 
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RES ADJUDICATA. 


1. The applicability of the plea of res adjudicata depends upon 
the identity of the cause of action or matter of defense in issue, 
and not the identity or similarity of the points or grounds urged to 
support the action or matter of defense. Girardin v. Dean, 243. 

2. All the matters involved in the issue determined by the court 
are as fully concluded by the judgment as those considered and dis- 
cussed, if the matter put in issue has been determined on its merits. 
Id. 

3. The fact that parties in the first suit are not identically the 
same as those in the second, when the first case was decided on its 
merits, and not upon exception to the joinder or non-joinder of 
parties, is no answer to the plea of former judgment. Id. 

4, The plea of former judgment being sustained as to part of the 
plaintiffs, under our liberal system of practice, the remaining plain- 
tiffs, in an effort to protect themselves against the collection of a 
tax, could proceed with the suit, if after such dismissal the court 
had jurisdiction of the suit/as changed, by the effect of the plea, as 
to the other plaintiffs. Jd. 

5. To determine the effect of an adjudication pleaded in bar in 
another suit, it is necessary and proper to look into the pleadings 
and the judgment rendered in the former suit, to ascertain the man- 
ner in which it was tried, and the issues determined. Oldham vy. 
Melver, 556. 

6. In an injunction suit brought by tenants holding the home- 
stead under a lease from the administrator, and against parties to 
whom, as widow and children of the deceased, the homestead and 
exempt property had been set apart by the Probate Court, a decree 
was rendered upon the reut contract, and the order of the County 
Court setting apart the homestead, and the further finding of the 
jury as to the rental value of the homestead during the term, direct- 
ing that at the expiration of the lease the homestead should be 
turned over to the so-called widow and children: /7eld, That such 
decree could not be pleaded in bar in an appeal from the original 
order of the Probate Court, setting aside the homestead, taken by 
certiorari to the District Court. Jd. 

7. In such injunction suit, the matter in issue, was whether or not 
the order of the County Court was in force. The matter in issue in 
the appeal, is whether it should remain in force upon a revision of 
it by the District Court, acting in the nature of an appellate tri- 

bunal, to try its validity in a trial de novo. Id. 

8. Where it is doubtful, from the face of the record of the plead- 
ings and judgment in the judgment interposed, what was the true 
issue, it is competent to resort to evidence aliunde to ascertain it. 


Id. 


RESCISSION. 








VENDOR AND VENDEE. 
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RESERVATION. 
COUNTY-SEAT. 
RULES. 
1. Conclusions from principles of law, or argumentative dedue- 
tions from matters of fact tending to show error in the ruling of the 4 


court below, are more appropriate in the argument or statement 
than as propositions under the new rules of practice. Battle v. John, 
202. 

2. By rule 59, administration eases will be advanced on the Su- 
preme Court docket. Wright v. McNatt, 425. 


SALE OF LAND. 


ADMINISTRATION. PROBATE MATTERS. 
FORECLOSURE: TENANTS IN COMMON. 
MARSHALLING SECURITIES. VENDOR'S LIEN. 
PARTITION. 


1. Sales of land made by the United States marshal, under execu- 
tion, must be made in the county where the land is situated. Casse- 
day v. Norris, 613. 

2. A marshal’s sale of land, part of which was in McLennan 
county, made at the court-house of Bell county, held void as to that 
part lying out of Bell county. Td. 

3. That a plaintiff in an injunction suit, seeking to enjoin the sale 
under execution of lands, has permitted the lands to be sold pending 
the litigation, will not affect the right of the plaintiff in the execution 
sought to be enjoined. Sampson v. Wyett, 627. 

4. Suit was instituted upon a promissory note, on its face purport- 
ing to be in consideration of ‘* one-half of a certain town lot in the 
town of Jacksboro, in lot number 4 in block number 3.°’ Plaintiff in 
the petition tendered a deed for the east half, for which half it was 
alleged the note was given. Defendant pleaded that there was no 
written memorandum of the alleged sale of the lot, and that the 
note was without consideration. On the trial, plaintiff (over objec- 
tion) testified that the east half of the lot was sold by him to defend- 
ant, and that witness had always been ready to make a deed there- 
for. Judgment was rendered for the amount of the note, &c.: 
Held— 

1. The agreement or memorandum of sale of Jand required by 
the statute of frauds need not be signed by both parties, but only | 
by him who is to be tharged by it. 

2. Where the action is brought on a promissory note given by 
a vendee, although it may not be such a memorandum as satisfies 
the statute of frauds, the maker cannot avoid the note which he 
has given because he has omitted to bind the vendor. 

3. The cause of action in this case being a promissory note re- 
citing its consideration, and as the action is brought upon the D 

note, and not upon the contract of sale, it is no valid defense to 
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SALE OF LAND—continued. 


plead that the sale of the lot was not evidenced in writing. 
Crutchfield vy. Donathon, 691. 


SALE ON A BASIS. 


GALVESTON COTTON MARKET. 
USAGE. 


SAN JACINTO DONATION WARRANTS. 


1. In view of the object contemplated, and the language used 
in the act of December 21, 1837, “ granting lands to those who 
were in the battle of San Jacinto, and other battles,’’ ( Paschal’s 
Dig., 4059-4065,) this court cannot hold that only a life estate is 
granted to the party obtaining the grant, with a vested remainder 
in fee to his heir. Said act provides that ‘tthe lands granted by 
this act shall not be subject to sale or alienation, mortgage or exe- 
cution, during the lifetime of the person to whom such warrant or 
patent shall be granted.’? (Paschal’s Dig., 4062.) Ames v. Hubby. 
705. 

2. It was competent for the government, in making a donation, 
to incorporate a condition restricting alienation. ‘The act of Decem- 
ber 21, 1837, granting donations, &c., only restrained sale or alien- 
ation during the lifetime of the grantee. He could devise or be- 
queath it as any other property owned by him. The presumptive 
heir, therefore, took no estate in the donation in the lifetime of- the 
grantee. Id. 

3. The Congress, therefore, had the right to repeal the condition 
against alienation, (Paschal’s Dig., 4066,) and said repeal authorized 
the sale and alienation of such donations by the grantee. Jd. 


SEPARATE PROPERTY. 


DONATION. 


SHERIFF’S SALE. 





MARSHAL’S SALE. 

In case of a judicial sale made under a valid subsisting judgment or 
decree authorizing the execution or order of sale under which the 
officer acted, where the proceedings are regular, resulting in a deed 
to a purchaser, such purchaser takes a title which will be held valid 
until set aside by proceedings had for that purpose. Rippetoe v. 
Dwyer, 498. : 


SPECIAL PROCEEDINGS. 








In courts of minor grade, with inferior jurisdiction, when the 
proceedings are not regularly conducted in the course of the com- 
mon law, or where some extraordinary power is conferred upon a 
court of general jurisdiction to do some particular thing in a par- 
ticular way, or under particular circumstances, being a departure 
54 
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SPECIAL PROCEEDINGS—continued. 
from its ordinary course of proceeding, the common law requires the 
record to show those things necessary to bring into exercise the 
power of the court. Guilford y. Love, 715, 





SPECIFIC PERFORMANCE. 

1. A petition to enforce a parol contract for sale of land should 
contain, in clear and distinct terms, the contract sought to be en- 
forced, the sum to be paid, the time at which the different install- 
ments were to be paid, the manner of payment or performance, or 
facts relied upon to excuse the literal performance. Jones v. Jones, 
683. 

2. Where specific performance is allowed, and no tender of bal- 
ance due defendant by plaintiff is shown, interest should be allowed 
to defendant on necessary outlays he has made on the estate, when 
rents are charged against defendant in possession of the land the 
subject-matter of the litigation. Id. 

3. If the defendant take up obligations for plaintiff, whether au- 
thorized to do so or not, in an account had, there should be allowed 
to defendant only the actual sums paid out. If debts were taken up 
with Confederate States notes, the value thereof only should be 
allowed. Id. 

4. It seems that in proceedings to enforce a written contract for 
sale against an estate, in the Probate Court, under the Probate act 
of 1848, it was not necessary that the heirs be made parties, and be 
cited, as was required in the final partition. Guilford v. Love, 715. 

5. Such proceedings have been recognized as valid, in the absence 
of service on the heirs. (George v. Watson, 19 Tex., 369.) Id. 

6. The authority in Probate Courts, in act of 1848, authorizing 
proceedings for specific performance of written contract for sale of 
land, made by the deceased, (Paschal’s Dig., 1313,) and that pro- 
viding for partition at suit of a holder of joint interest with the 
estate, (Paschal’s Dig., 1367.) are not such special proceedings as 
will require the record affirmatively to show every step, but are 
within the general jurisdiction of the court, and supported by pre- 
sumptions of regularity. That these two proceedings are joined, is 
no objection to the action of the court upon each. Jd. 


STATUTE OF FRAUDS. 
SALE OF LAND. 


STATUTES CONSTRUED. 
1. The act of February 2, 1862, authorizing the heirs, representa- 

tives, &c., of deceased persons to sue for and recover damages, when 

the death of the ancestor, &c., has been caused or occasioned by 
the negligence, culpable of wrongful act of another, was not abro- 
gated by the Constitution of 1869 on the same subject. H. and T. 

C. R. R. Co. v. Moore, 31. 
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STATUTES CONSTRUED—continued. 

2. Section 4 of article 3419, Paschal’s Digest, construed. MeKin- 
ney v. Abbott, 371. 

3. Since the decision in the case of Blouit v. Webster, 16 Tex., 
616, there has been no serious effort to question the validity of titles 
issued under the thirty-second section of the decree of March 26, 
1834. ‘*to the inhabitants of the frontier of Nacogdoches, and those 
residing east of Austin’s colonies,”’ to lands, whether the same were 
occupied by the grantees or not. Cowan vy. Williams, 380. 

4. The benefits of said decree were not restricted to foreign-boru 
colonists, but accrued equally to the Mexican, Td. 

5. And that, too, although the privileges were granted by the 
Mexican government upon the petitions of the foreign colonists. Jd. 

6. It was not contemplated by the Mexican (national or State) + 
government that any colonies should be made up exclusively of 
foreigners. Id. 

7. The resolutions of the general government of April and Au- 
gust, 1828, had reference to the grant of titles to foreign settlers ; 
yet the general law authorizing the issuing of titles would be con- 
strued to be an authority to extend titles as well to native as to 
foreign born colonists residing in the territory to which the decrees 
extended. Id. 

8. The act ‘to quiet land titles within the twenty frontier leagues 
bordering on the United States of the North,” approved January 9, 
1841, (Paschal’s Dig., 237, 240a,) had no reference to titles extended 
to citizens on account of their headright claims. This construction 
was given to it when adopted, and has been acquiesced in and acted 
upon to the present. Jd. 

9. The original of an act of sale between parties, made before 
a judge of the first instance October 15, 1835, became, by act of 
December 20, 1836, (Hart. Dig., 260.) organizing County Courts, «1 
archive in the said courts, and of which certified copies may be had 
and used. Id, 

10. Sections 244 and 245 of Probate act of 1870, construed. Har- 
din v. Smith, 420. 

11. Under the Probate law of 1870, as amended May 27, 1873, an 
order requiring an administrator to give a new bond, affects his 
right to administer; and an appeal taken from such order by the 
administrator, without bound, would not suspend the order so ap- 
pealed from. Bills vy. Scott, 430. 

12. Under the Probate act of 1870, an administrator having a pri- 
vate interest in resisting an order of the Probate Court requiring 
property to be added to his inventory, cannot protect such interest 
by appeal from such order, in his official character, without bond. 
Id, 

13. The Probate act of 1870, (Paschal’s Dig., 5487,) declaring that 
**the property reserved from forced sale by the Constitution and laws 
of this State, or its value if there be no such property, does not form 
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STATUTES CONSTRUED—continued. 
any part of the estate of a deceased person where a constituent of 
the family survives,’’ does not apply to a pension warrant issued to 
a veteran soldier during his lifetime under the pension law of 1874. 
(Gen. Laws 14th Leg., 1874, p. 114.) Heard v. Northington, 439. 

14. Under the Probate law of 1870, (Pasehal’s Dig., 5744-5746,) a 
decree of the District Court ‘tadjudging aud decreeing L. J. and 
J. C. Robinson to be the heirs and only heirs of Jesse J. Robinson, 
deceased, and ordering and adjudging the entire estate of said dece- 
dent to be delivered to them,”’ made on the application of said parties, 
and without notice to any others, is but an ex-parte proceeding, and 
does not conclude others in fact heirs of said Jesse J. Robinson. 
Johns vy. Northeutt, 444. 

15. It is the clear intendment of the act of November 29, 1871, 
(Paschal’s Dig., 7096,) that no certificate which had been therefore 
returned to the General Land Office should be withdrawn from the 
oftice, unless it had not been fully located, without an abandonment 
of the location and survey previously made upon it, Johnson v. 
Eldridge, 507. 

16. The act of February 5, 1850, *“‘to prevent locations in the 
colonies of Austin, De Witt, and De Leon,” and prohibiting the 
issuance of a patent on any locations thereafter made in said col- 
onies, ‘‘upon any land heretofore titled or surveyed,’ (Paschal’s 
Dig., 809,) and the act of August 27, 1856, **to quiet land titles,’ 
and ratifying and confirming ‘‘the headrights, augmentations, and 
special titles to the colonists in the colonies of Austin and De Witt,”’ 
(Acts of 1856, p. 59, Gen. Laws, adjourned session,) in their terms 
covered the defects, if any, in the title of Spear to the Brooks league ; 
there being no evidence of any intent other than the plain and ordi- 
nary sense of the terms of said acts. Summers vy. Davis, 541. 

17. The act of January 14, 1841, (Hart. Dig., 1053, 1054,) prohibit- 
ing administration upon estates of ‘*any volunteer from a foreign 
country who may have fallen in the battles of the Republic,” anda 
sale of ** lands of such deceased without the consent or approbation 
of the heirs,’’ applied to the sale of headright land certificates equally 
as to lands which might have been covered by such certificate. Dun- 
can v. Veal, 603. 

18. Nor was said act of January 14, 1841, for the protection of the 
estates of deceased volunteer soldiers, &c., repealed by the repeal- 
ing clause in the general Probate act of 1846. Jd. 

19. The act of November 9, 1866, entitled ** An act to prevent 
judgments from becoming dormant, and to create and preserve 
judgment liens,’’ applied to the dormancy that previously resulted 
from the failure of the plaintiff, after issuance of execution within 
the year from the rendition of the judgment, to cause executions to 
issue from term to term, or at least from year to year, as previously 
required, and not that which results from the failure to issue execu- 
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STATUTES CONSTRUED—continued. 


tion within the year from the date of the judgment. Sampson v. 
W yett, 627. 

20. In view of the object contemplated, and the language used in 
the act of December 21, 1837, “‘ granting lands to those who were 
in the battle of San Jacinto, and other battles.’’ (Paschal’s Dig.. 
4059-4065.) this court cannot hold that only a life estate is granted 
to the party obtaining the grant, with a vested remainder in fee to 
his heir. Said act provides that ‘* the lands granted by this act shall 
not be subject to sale or alienation, mortgage or execution, during 
the lifetime of the person to whom such warrant or patent shall be 
granted.”* (Paschal’s Dig., 4062.) Ames v. Hubby, 705. 

21. It was competent for the government, in making a donation, 

4 ‘to incorporate a condition restricting alienation. The act of De- 
cember 21, 1837, granting donations, &e¢., only restrained sale or 
alienation during the lifetime of the grantee. He could devise or 
bequeath it as any other property owned by him. The presumptive 
heir, therefore, took no estate in the donation in the lifetime of the 
grantee. Id. 

22. The Congress, therefore, had the right to repeal the condition 
against alienation, (Paschal’s Dig., 4066.) and said repeal authorized 
the sale and alienation of such donations by the grantee. Id. 

23. The statute (Paschal’s Dig., 445) altering the liability from 
that of common earriers to that of warehouseman, does not apply 
where no effort was shown to notify the consignee of the arrival of 
the goods shipped. Railway Co. vy. Adams, 748. 

24. The lien given by sections 19-22 of article 12 of the Constitu- 
tion of 1869, is a charge merely upon each separate tract for the 
tax assesse(| against it. Z'he State v. Baker, 763. 


STOCKHOLDER. 

1. A judgment for a specific amount against a stockholder in an 
incorporated company, the charter of which renders the stockholders 
liable to the extent of their stock, cannot be maintained, in the ab- 
sence of an averment in the petition setting forth the amount of 
stock subseribed for by such stockholder. Walker y. Lewis, 123. 

2. A stockholder in a corporation is not personally liable to cred- 
itors thereof, unless it be by virtue of some provision of the charter 
of the general statutory law. If he has not paid for the stock stb- 
scribed, the sum remaining unpaid may be reached by a creditor of 
the corporation. Id. 


SURPRISE. 
AMENDMENT. 


SURVEY. 
LOCATION. 
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TAXES. 

1. The occupation tax imposed upon wholesale merchants by the 
act of 1873 was valid, and not in conflict with the Constitution of 
the United States. Galveston Co. v. Gorham, 279. 

2. The lots into which town or city blocks are subdivided, are gen- 
erally regarded as separate and distinct tracts or parcels of land, as 
much so as separate and distinct though adjoining surveys or grants 
in the country; and each lot should be separately assessed. The 
State v. Baker, 763. 

3. The lien given by sections 19-22 of article 12 of the Constitu- 
tion of 1869, is a charge merely upon each separate tract for the tax 
assessed against it. Jd. 

4. A suit to foreclose such tax lien, brought for a gross sum al- 
leged to be assessed against several lots in a block, cannot be mait- 
tained. Id. 


‘TAXES ILLEGALLY COLLECTED. 

A tax was imposed by the Legislature, and, in the ordinary course 
of business, paid by persons taxed, without any question having 
been made as to its illegality, or the irregularity of the collection of 
that part of it claimed by the county. In a suit to recover back a 
portion of the tax claimed to have been illegally assessed : Held— 

1. That the plaintiffs did not have the right to bring their suit 
at any time within two years to recover back that portion of the 
tax claimed to be illegal. 

2. The tax being voluntarily paid, it was not, under the cir- 
cumstances, contrary to good conscience for the county to re- 
tain it. 

3. It was not contrary to good conscience to retain it, because 
the county and its officers were at no fault, and guilty of no tur- 
pitude in receiving and disposing of it under color of a law which 
was regarded and acted on by all parties as valid at the time it 
was paid and disposed of. 

4. To allow an action to recover the money back, would work 
an injury to the county by the cost of the suit, the payment of 
interest and expense of litigation, and the additional expense of 
collecting and paying it out, and the consequent derangement of 
the fiscal affairs of the county, which would result in one party 
sustaining a damage, annoyance, and trouble, when both parties 
were equally innocent, and both equally at fault, when the pay- 
ment was made. Galveston Co. v. Gorham, 279. 


TENANTS IN COMMON. , 


PARTITION. 


1. A tenant in common will not be allowed to force partition of a 
part of a common estate. He must apply.for partition of the entire 
estate, if he would divide any. Battle v. John, 203. 

2. But it does not follow, that, on a purchase from one tenant in 

















































INDEX. 855 
TENANTS IN COMMON—continued. 
common of a part of the common estate, when such purchase is ac- 
quiesced in by the others, a partition of such part cannot be had 
without forcing partition of the entire property. Id. 

3. It would seem to follow, that if some of the parties have no in- 
terest, either legal or equitable, by estoppel or otherwise, in a por- 
tion of the tract, they cannot object to partition because it is not 
sought of such portion, especially when all parties interested in the 
entire tract sought to be partitioned are before the court. Jd. 

4. Husband and wife owned a tract as tenants in common, the 
wife owning two-sevenths interest. On bankruptey of the husband, 
all of the tract, but 200 acres homestead, was sold in the bankruptcy 
proceedings. Ina snit by the wife against the purchasers for parti- 
tion: Held— 

1, That there is no tenancy in common between the husband 
and wife and the purchasers. The purchasers having no right 
in the homestead, the husband having no interest in that part 
sold; the husband being tenant in common, the purchasers tak- 
ing his interest became tenants in common with the wife. 

_ 2. The setting apart of the homestead interest, and the seg- 
regation of the excess in the tract over and above the 200 acres 
constituting the homestead, by its sale, as completely severs the 
tract as if the parts had never been united. 

3. Each of the subdivisions, the homestead and the excess, can 
be treated as isolated tracts in partition proeeedings. Jd. 

5. Parties acquiring titles to parts of a tract of land subject to an 
incumbranee by different instruments and at different times, there 
being no agreement between them respecting the title, are under no 
such relation to each other as to prevent one of them from purchias- 
ing such incumbrance, or an outstanding title to the whole tract, in- 
his own right. Rippetoe v. Dwyer, 498. 

6. A co-tenant may have his share allotted from any part of the 
tract of land; and, so far as conflicting with this right, any convey- 
ance by another co-tenant to a purchaser of a part of the tract by 
metes and bounds, is void. Arnold v. Cauble, 527. 


TESTIMONIO. 

ARCHIVES. 
1, A testimonio, or second original, is properly admissible to rec- 

ord upon the acknowledgment of his signature by the officer before 

and jointly with whom the protocol was executed, and by whom the 

testimonio was made and delivered to the party interested, to whom 

it was to serve for title. Gainer v. Cotton, 101. ag 
2. Such instrument, when duly recorded, is admissible in evidence 

under the statute admitting deeds and other instruments, &c., when 

duly recorded, and notice given as required by statute. Id. 


TITLE BOND. 
EQUITABLE TITLE. 












* TITLED OR SURVEYED” LAND. 


INDEX. 





The act of February 5, 1850, ‘*to prevent locations in the colonies 
of Austin, De Witt, and De Leon,” and prohibiting the issuance of 
a patent on any locations thereafter made in said colonies, ** upon 
any land heretofore titled or surveyed,’’ (Paschal’s Dig., 809.) and 
the act of August 27, 1856, **to quiet land titles,’ and ratifying and 
confirming ‘the headrights, augmentations, and special titles to the 
colonists in the colonies of Austin and De Witt,’’ (Acts of 1856, p. 59, 
Gen. Laws, adjourned session,) in their terms covered the defects, if 
any, in the title of Spear to the Brooks league; there being no evi- 
dence of any intent other than the plain and ordinary sense of the 
terms of said acts. Summers v. Davis, 541. 


TRESPASS TO TRY TITLE. 








1. In trespass to try title, a plaintiff setting up a chain of title to 
the land sued for in his original petition, may, by amendment, de- 
scribe a tract of different location, and by other chain of title; and 
such amendment relieves the plaintiff from the allegations in his 
original petition as to his title; and he may support his title to the 
land described by any competent testimony. Hunter v. Morse, 
219. 

2. When, in trespass to try title, the defendant relies on the statute 
of ten years’ limitations, and the presumption of a grant other than 
that under which plaintiff claims, and the evidence shows that the 
title claimed by plaintiff emanated from the government within ten 
years before the institution of the suit, and there is evidence tending 
to show a former grant, the sufficiency of that evidence to establish 
a former grant should be submitted to the jury as a distinet proposi- 
tion. Truehart v. Babcock, 249. ; 

3. A judgment for defendant in trespass to try title, which in 
terms attempts to remove cloud from defendant’s title, will not, 
when the pleadings of defendant are purely defensive, operate to . 
prevent the plaintiff from maintaining his second suit. Blessing v. 
Edmonson, 333. 

4. Where plaintiffs sued for land, claiming as heirs, and the testi- 
mony showed that the ancestor made a will, it devolved upon the 
plaintiffs to show that they were legatees, to entitle them to recover. 
Miller v. Rogers, 398. 

5. Plaintiff, in his suit in trespass to try title, was not required to 
make any other party defendant but the one claiming and holding 
the land sued for; but upon amending and seeking to enforce his 
mortgage, it became necessary to make all purchasers of the mort- 
gagor, subsequent to the mortgage, of parcels of the mortgaged 
lands, parties defendant, so that equities between them, aud in the 
several tracts claimed by each, may be adjusted. Id. 

6. That an*intervenor may show title to an undivided interest in 
the land sued for in trespass to try title, does not affect the right of 
the plaintiff to recover who shows title to the remaining interest, as 
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TRESPASS TO TRY TITLE—continued. 


against defendant, who is a mere trespasser. Roosevelt v. Davis. 
463. 

7. That a judgment for defendant in an action of trespass to try 
title, with plea of not guilty, in addition to the ordinary judgment 
for the defendant, goes on to quiet defendant’s title, is no ground of 
reversal. Railway Co. v. McGehee, 481. 

8. In an action of trespass to try title in the ordinary form, with 
the plea of not guilty, the equities of parties to the suit in the land 
in controversy, Which was sold under a decree foreclosing the ven- 
dor’s lien, and which equities grew out of the relation of the parties 
prior to such sale, will not be inquired into. The equities must be 
set out in the pleadings. Rippetoe vy. Dwyer, 498. 

9. In such action, plaintiff, on showing title either in severalty or 
in common with others not joined in the suit, can recover against a 
mere trespasser. Guilford vy. Love, 715. 


TRIAL OF RIGHT TO PROPERTY. 








1. The claimant of property levied on under execution cannot 
einvoke relief by injunction to prevent its sale, unless some good 
reason be alleged in the petition why he did not resort to his legal 
remedy by affidavit and claim bond to try the right of property. 
Ferguson vy. Herring, 126. 

2. On the trial of a case for the right to a lot of cotton, the jury 
rendered a verdict as follows: ** We, the jury, find the value of 
the cotton in question to be at this time one thousand and seventy- 
one 455 ($1,071.35); and find for the plaintiff judgment in the sum 
of $1,180.05, with interest from 17th of July, 1873, to date, (13 
months and 7 days,) $104.22; total, $1,284.27 (twelve hundred and 
eighty-four 75 dollars). Galveston, March 26, 1874."" Upon this 
verdict, judgment was rendered against the claimants for the cot- 
ton, together with ten per cent. damages upon the assessed value 
thereof, to wit, the sum of $118, and all costs, and that execution 
issue therefor against claimants and their sureties on the claim 
bond; and in the event the claimaut shall fail or refuse to return 
said cotton, &c., within ten days,.....that plaintiffs recover of 
the claimants and their sureties.....the sum of $1,284.27, with 
interest from date thereof,..... together with ten per cent, dam- 
ages as aforesaid, to wit, $118, and all costs, for which execution 
may issue :’’? Held, Error,— 

1. The verdict did not ascertain the value of the cotton at 
the date of the claim bond, and should not have been received. 

2. The damages calculated and allowed upon the verdict are 
not computed upon the ascertained value of the cotton, as re- 
quired by the statute. 

3. The judgment against the sureties on the claim bond for 
costs is not warranted. Neill vy. Billingsley, 161. 

3. Property levied on under an execution from the District Court 
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TRIAL OF RIGHT TO PROPERTY—continued. 


was claimed by a third party, under the statute, by affidavit and 
claim bond. ‘The officer making the levy appraised the property at 
four hundred dollars: Held, That the District Court did not have 
jurisdiction to try the issue raised by the claim. Chrisman vy, Gray- 
ham, 491. i 

4. Sureties may, within one year from the date a claim bond 
has been declared forfeited, institute proceedings to set it aside, so* 
as to prevent it from having the effect of a judgment. (Paschal’s 
Dig., 4625.) Id. 
5. The District Court having assumed jurisdiction to try title to 
property claimed under the statute and appraised at $400, the sure- 
ties would have the right to relief by injunction suit or motion, so 
as to prevent the abuse of the process of the court without jurisdic- 
tion. Jd. 


TRUST AND TRUSTEE. 


MARITAL RIGHTS. 

1. A purchaser by quit-claim deed before the maturity of the pur- 
chase-money notes, or of any of them, will be considered as holging 
in subordination to the superior title, dependent upon the payment 
of the purchase-money, and not adversely to it. While that relation 
existed between the party in possession and the holder of the pur- 
chase-money notes, limitation would not run in favor of such pos- 
session. Roosevelt v. Davis, 463. 

2. A sale by the holder of such superior title (the original vendor) 
to another, would be a repudiation of such relation, and from which 
limitation would run. Zd, 

3. Until such repudiation by one of the parties, aud made known 
to the others, limitation would not run against the notes, or by 
three, five, or ten years’ possession of the land, so as to defeat the 
right of the original vendor to recover the land under his superior 
title. Id. 

4. Sale was made of land under a trust deed exeeuted by husband 
and wife. The purchaser, after the sale, executed to the makers of 
the trust deed an instrument promising to reconvey said land to 
them on their payment to him of a sum and at a time named,— 
the instrument providing that on failure to pay by the time named, 
the obligation should be void. Payment was not made. The pur- 
chaser sold his right to plaintiff, who brought suit against lessees of 
the makers of the trust deed fgr possession of the land: Held— 

1. Parol testimony was admissible to show the real intent of 
the parties to the defeasance. 

2. It was error in the court below to exclude testimony offered 
to explain the defeasance. 

3. Error in the court below to hold that the defeasance 
needed no explanation, and was evidence of a trust or mort- 


gage. 
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TRUST AND TRUSTEE—continued. 
4. See an instrument susceptible of explanation to be either 
a mortgage or conditional sale. Walker v. McDonald, 458. 


USAGE. 

1. A railroad company, though a common carrier, has the right to 
make reasonable regulations for conducting its business. H. and 
T. C.R. R. Co. v. Moore, 31. 

2. A regulation that freight and passengers will be carried on 
its road in separate trains, is reasonable; and the road has the right 
to enforce it, when they furnish suflicient accommodations for each. 
Id. 

3. A party, against such rule, intruding himself upon a freight 
train, and suffering injury, cannot recover therefor. Id. 

4, Where a railroad company, notwithstanding such rule, habitu- 
ally permits passengers on its freight trains, the company would be 
liable. Jd. 

5. But where such rule exists, and there are no cars attached to 
the trains except freight cars, the burden of proving the consent of 
the road would be cast upon the parties claiming damages for in- 
jury to one taking passage on such freight train. Jd. 

6. A sale on a basis is made by the parties agreeing, the one to 
sell, and the other to buy a given number of bales of cotton at an 
agreed price per pound, for ** good ordinary cotton,’’ that being the 
usual grade mentioned in quotations, and to which all others are 
referred. Cotton delivered ou such a sale, going above or below 
‘good ordinary,” is paid for ratably, at a higher or lower price, 

accoriling to the grade. As soon as possible, the factor designates 
the cotton sold by marks and number of bales. This is usually 
done first in the weighing order or classing order. The cotton is 
then classed according to the standard of the market. When the 
weight and classification of each bale is ascertained, the factor 
makes an invoice, in which the aggregate weight of all the bales in 
each grade, with the price carried out, so as to show the sum-total 
of the cost, which is handed to the buyer, and the money paid, 
which constitutes a complete sale. Harbert vy. Neill, 143. 

7. The ascertainment of the amount to be paid for cotton sold on 
a basis by its classification, is, in effeet, what the factor does after 
its sale by sample, by his report of sales to each consignor whose 
cotton is included in the same sale. Such sale could act upon cot- 
ton in hand or under control of factor. Id. 

8. The effect of an advance on such sale on a delivery order 
before weighing must depend upon the custom and usage in making 
such sale; but if such payment was made for use of the factor, it 
would not bind the cotton as against the owner, and would be ille- 
gal. Id. 

9. Factors are governed by usage of the trade of the place where 
they transact business, in absence of express authority, Unless 











INDEX. 


USAGE—continued. 


warranted by usage, a factor could not sell on credit, and he is 
bound by usage and custom in making and consummating his 
sales. Purchasers are charged with knowledge of their usages, and 
are bound by them. Id. 

10. Usage could not legalize sales on credit, or permit enforce- 
ment as against future shipments upon such contract. Id. 

11. A transaction between a cotton factor and a purchaser not 
made or consummated in accordance with the customs and usages 
observed by factors in disposing of cotton consigned to them for 
sale, will not divest the consignor of title to the cotton affected by 
such irregular transaction. Neill v. Billingsley, 161. 

12. It is not error to exclude testimony as to a private custom in 
the business of a particular house when drawn into controversy, 
unless such custom was known to the party sought to be affected 
thereby, and when such custom was different from the general 
usage of the trade. Id. 


VENDOR AND VENDEE. 





1. Where a deed to land acknowledged the receipt of the pur- 
chase-money, and afterwards the vendee executed a mortgage upon 
the lands to secure the purchase-money: Held, That without fur- 
ther explanation the principle announced in Dunlap v. Wright, 11 
Tex., 597, would not apply so as to prevent the title to the land 
from passing to the vendee as against the vendor. AMiller v. Rogers, 
398. 

2. It is not perceived how bankruptcy in 1868, and a discharge in 
bankruptey in 1869, could affect a deed made by the bankrupt in 
1866 to his children, in alleged consideration for their share in right 
of their deceased mother to community property used by the grantor. 
Id. 

3. C brought an action of trespass to try title against H. In de- 
fense, he alleged and proved a purchase from C’s testator of the 
land, a title bond therefor, and purchase-money notes forming the 
contract, part payment of one of the notes and of taxes by H. Judg- 
ment was rendered for plaintiff for the land, and for defendant for 
the part payment made by him, and interest from its payment, and 
for taxes paid by him on the Jand, and rescinding the contract of 
sale: Held, Error— 

1. In allowing interest upon the amount of purchase-money 
recovered. 

2. In rendering a judgment rescinding the sale, there being 
no ground for such relief alleged or proven. 

3. ‘The fact that the vendor treats a contract for sale of land 
as forfeited by the vendee on failure to pay the purchase-money, 
is not of itself ground for, rescission on the part of the vendee. 

4. Where the vendor brings trespass to try title for the land, 
thus ignoring his contract to sell, the defendant cannot obtain 
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VENDOR AND VENDEE—continued. 
a decree for rescission of the contract and adjusting equities 
between the parties, without alleging a valid ground for rescis- 
+ sion of such contract. Clay v. Hart, 433. 

4. A deed containing an express reservation of a lien on land 
conveyed for the payment of the purchase-money, has the effect to 
make the perfection of the title dependent upon the payment of the 
purchase-money. Until such payment, the superior title to the land 
remains in the vendor. Roosevelt vy. Davis, 463. 

5. Where specific performance is allowed, and no tender of bal- 
ance due defendant by plaintiff is shown, interest should be allowed 
to defendant on necessary outlays he has made on the estate, when 
rents are charged against defendant in possession of the land the 
subject-matter of the litigation. Jones v. Jones, 683. 

6. If the defendant take up obligations for plaintiff, whether au- 
thorized to do so or not, in an account had, there should be allowed 
to defendant only the actual sums paid out. If debts were taken 
up with Confederate States notes, the value thereof only should be 
allowed. Id. 


VENDOR'S LIEN. 
1. When an absolute deed is made for land by the vendor, reciting 
payment of the purchase-money, the vendor’s lien for any unpaid 
purchase-money cannot be enforced after the debt is barred by two 
or four years’ limitation. ‘The lien will be barred by the same lapse 

of time that would bar the debt. Pitschki v. Anderson, 1. 

2. Where the documents evidencing a sale of lands show that a 
lien for the purchase-money is reserved on the land sold, and that 
additional security, in form of a trust deed for other lands, was to 
be given, the taking of such security does not affect the lien ex- 
pressed as reserved upon the land. ‘To such express lien, the rules 
of equity touching the vendor’s lien do not apply. Price v. Lauve, 74. 

3. Three non-negotiable notes were made at the same time, in 
payment for two tracts of land sold to the makers, maturing at 
different times. The holder of the note first due brought suit to 
enforce the vendor's lien. The holders of the other notes intervened, 
insisting upon equal rights respectively in the land as security. 
The evidence showed that plaintiff's note was the first due, and had 
been first assigned by the payee: Held— 

1. That the note maturing first was not, by reason of that 
fact, entitled to precedence in the appropriation of the proceeds 
of the sale of the land. 

2. The priority in the assignment not having been alleged, 
its effect will not be considered on appeal. Paris Exchange 
Bank v. Beard, 358. 

4, Such lien depends upon the facts; a debt which is for the pur- 
chase-money for land sold remains a lien, unless waived expressly, 

or by the vendor taking other security, regardless of the form, or 
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VENDOR'S LIEN—continued. 
how the evidence of the debt may be changed. Dibrell v. Smith, 
474. 

5. A release or satisfaction of such note would destroy the lien 
for the debt of which the note was evidence. Jd. — 

6. St. Clair bought a tract of land at administrator's sale, and 
executed his note, with Dibrell and Erskine as sureties, and also 
executed a mortgage on the land, to secure the purchase-money. 
St. Clair was unable to pay, and, by agreement among the parties, 
St. Clair deeded the larid to his sureties, and the vendor released the 
mortgage, Dibrell paying half the purchase-money, and Erskine 
executing his note for the remaining half. Suit was brought on 
Erskine’s note, and against him aud Dibrell, seeking to enforce the 
vendor’s lien against Erskine’s half interest in the land. Pending 
the suit, Dibrell bought, at execution sale, Erskine’s half, and set 
up his purchase as against the plaintiff. Before the decree, Erskine 
died, and his administrator was made a party : Held— 

1. The vendor’s lien. was properly enforced as against Er- 
skine’s interest, and against Dibrell’s claim under the execution 
sale. 

2. That it was error to direct that the foreclosure sale be made 
by the administrator of Erskine. 

3. The decree should have ordered the sale by the sheriff, and 
established the deficit as a claim against the estate. Jd. 


VERDICT. 
‘TRIAL OF RIGHT OF PROPERTY. 


VOID ADMINISTRATION. 

1. See record of which the court say that the administration was 
evidently not for the benefit of those interested in the estate, but 
for those to be benefited by the costs of administration, or’ by pur- 
chasing property under sales made by it. Duncan vy. Veal, 603. 

2. Neither costs of an ineffectual effort to obtain letters of admin- 
istration, nor costs accruing in an administration granted, without 


existence of other debts, will form a basis for an administration. 
Id. 


WAIVER. 
A motion to dismiss for defective citation in error is a waiver of 
delay in its issuance as reason for dismissing the case when the 
defective citation has been corrected. Overton vy. Terry, 773. 


WEBSTER COUNTY. 
ORDINANCES OF CONSTITUTIONAL CONVENTION. 





WIDOW. 
Pending a suit for damages, the husband, who was a defendant, 
died; the widow was made a party, and there was no allegation or 
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WIDOW—continued. 


evidence that the widow had participated in the act for which suit 
had been brought; nor evidence that she had received any property 
from the estate of her husband, or that there was any community 
property : Held, That a judgment against the widow could not be 
sustained on such facts. Bailey v. Hix, 536. 


WITNESS. 








‘EVIDENCE. 
The omission to note the instrumental witnesses in an act of sale 
passed before a notary public in 1835, did not render the instrument 
void. The notarial act is merely the evidence of the sale, and not 
the sale. Though instruments thus defectively executed may not 
furnish full proof, yet they are admissible in evidence, and but 
slight additional evidence is required to supply their defects. Cowan 
v. Williams, 380. 





